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or develop SEA regulations. Despite the well-established theoretic relevance
of legislation, there is only little empiric evidence, moreover in developing
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proper use of SEA, based on the case of the Democratic Republic of Congo.
Both the SEA practice previously to the legislation reform and the newly in-
troduced SEA system established by the new regulation were characterized.
The new regulation was verified against the previous practice of SEA within
the country and the compliance with international performance criteria. The
outcomes suggest that the overall quality of SEA documentation is still in
need of major improvements. Gaps include alternatives development and
impacts monitoring. The biggest performance limitations of the new regula-
tion are related to the length of SEA processes, public consultation, SEA in-
formation to provide, and alternatives to consider. Finally, it is suggested that
regulation reform or straightforward adoption might not be enough to sup-
port an effective use of SEA.
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1. Introduction

Strategic Environmental Assessment (SEA) is a supporting tool that adds scien-
tific rigour to PPP decision-making and is one of the most widely used instru-
ments to assist in the incorporation of environmental considerations into Policy,
Plan and Programme (PPP) levels [1] [2].

Developing countries have been proving to be much slower in the adoption of
this instrument [3] [4], though it must be recognized that some progress has
been made in recent years [5] [6]. During the last decade, a number of develop-
ing nations/areas have passed formal legislation related to the use of SEA, e.g.
Mainland China [7], Vietnam [8], Chinese Taipei [9]. Besides, if SEA is not for-
mally required, voluntary practice might take place [10] [11].

There is currently a strong call to either reform or adopt legal arrangements
for SEA in developing countries [12] [13]. However, there is no consensus on
whether a formal and mandatory SEA would contribute to an effective use of
this tool [14] [15] [16]. In this sense, regulations and guidelines are recognized
as means to promote a consistent practice based on explicit requirements [12]
[13], which is related to the capability of institutions and society to ensure a
proper use of SEA tools [17].

Although SEA has been a recurrent research subject for well over two decades,
most of the professional literature reflects the perspective of developed countries
[18]. There is, however, a clear interest for empirical research in developing
countries in order to support the transposition of SEA principles, concepts and
approaches to the different contexts [10]. Therefore, the present paper aims to
verify the contributions of new regulations to a proper use of SEA, based on the
case of a recent introduction of SEA within formal requirements in the Demo-
cratic Republic of Congo. SEA practice was then characterized in terms of core
principles advocated in SEA literature, considering two distinct periods: pre-
legislative reform and after the establishment of a formal SEA system introduced
by the legislation.

The questions underlying this study included: 1) how close to international
best practice principles was SEA practice in the DRC before its transposition in-
to national legislation? 2) to what extent the introduced legal framework denotes
proximity to SEA’s best practice principles? and 3) what could be the expected
impacts on SEA practice in the country from the implementation of the new SEA
system?

The case study provides an opportunity to test the adequacy of new SEA leg-
islation to its specific context of operation and, also, whether the new regulation
reflects somehow the cumulated experience of previous practice, in order to fos-
ter SEA effectiveness.

The paper is organized in six sections. After this introduction, the conceptual
background is provided. In Section 3, the methodology is described, followed by
the discussion of the results (Section 4). In the subsequent sections, lessons from
the case study are drawn (Section 5) and main conclusions are summarized (Sec-
tion 6).
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2. Background

The adoption of legal requirements for Environmental Assessment (EA) in both
developed and developing countries has been described and assessed [18], in
some cases based not only on the review of EA practice before and after the
adoption of legislative requirements (see, e.g., [19] [20] [21] [22] but also on the
necessity of adopting regulations [15] [16] [23].

Developing countries have adopted SEA to a great extent stimulated by Mul-
tilateral Development Agencies [8] which have adopted SEA as part of their sa-
feguard policies [4] [24].

As formal SEA systems were originally established in developed countries [25],
their introduction in developing countries requires caution [26]. Moreover, high
level commitment and capacity-building for conducting SEA are crucial prior to
its introduction in a given country, or it may be pointless to adopt mandatory
requirements [17] [27].

In this context, one of the main questions raised in the literature is related to
the lack of legal requirements for a systematic use of SEA in developing coun-
tries [5] [6] [28] and, mainly, the extent to which a formal SEA system can help
fostering an effective use of SEA.

It is argued that formal requirements to SEA can be particularly relevant to
secure enough room to the influence of SEA within plan-making [10] [29], espe-
cially in a context of restricted collaborative planning and under the influence of
vested interests [30].

On one hand, an adequate consideration of specific environmental and insti-
tutional factors are needed to ease the implementation of the desired modifica-
tions within the system [31] [32]. In another hand, it is highlighted the need to
gradually internalize SEA based on cumulated practical experience instead of
beginning with the implementation of mandatory requirements in the first in-
stance [27].

3. Methods

Based on exploratory and inductive approaches, the research has used both a
single-case study and a qualitative content analysis. The case study was con-
ducted based on guidance provided by [33], consisting of a critical case in which
a change in the legal status of SEA has occurred, thus providing the opportunity
to study the results (similar to other studies, e.g. [34]).

Data gathering was accomplished through qualitative content analysis follow-
ing [35], which means a systematic and objective analysis of documents was ap-
plied to collect data and make valid inferences from specified characteristics
within the text [35] [36].

3.1. Object of Study: SEA Practice in the Democratic Republic of
Congo (DRC)

SEA practice in the Democratic Republic of Congo (DRC) was taken as an ex-
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ploratory single-case study. The DRC is located in Central sub-Saharan Africa
with a population of more than 81 million and an area of 2,345,409 km? [37] and
is one of the few African countries with a formal SEA system being implemented
(the legislation was approved in 2014). According to the Ministry of Environ-
ment (personal communication, January 15, 2016) DRC’s experience with SEA
practice consisted of 12 SEAs prepared since 2007.

Through an extensive search in Multilateral Development Agencies (MDA)
databases and contact with the IA’s professional community in the DRC, 10
SEAs were identified (Table 1). It is relevant to say that nine of these SEAs were
required by MDAs, thus reinforcing the relevance of multilateral agencies to
SEA dissemination and practice, as previously reported by [4] [38] [39].

Documentation (SEA reports, Summary report or the Term of Reference/ToR)
was found to eight SEAs of different types/purposes, which were analyzed in this
paper. It is important to highlight that the DRC lacks of an Environmental
Agency and there is few national consultants, thus exacerbating the difficulty of

accessing EA documents.

Table 1. SEAs from DRC, identified by the authors until 2016.

Year of Document
Type of SEA Setor . .
completion available
Nile Basin Initiative Institutional Strategic/Sectoral, Social and .
1 . . . Basin Management 2007 Report
Strengthening Project (Case A) Environmental Assessment
Programme for preservation of Strategic Environmental . Summary
2 . Basin management 2008
Congo Basin Ecosystems (Case B) Assessment report
Multimodal Transport Project Sectoral Environmental
3 Transport 2008 Report
(Case C) Assessment
National Programme of Forestry and Strategic Environmental
4 . Forestry 2008 Report
Nature Conservation (Case D) Assessment
Programme of Reduced Emissions . . .
. Strategic Environmental and ~ Agriculture, forests,
5  from Deforestation and Forest . Report
. Social Assessment energy and employment
Degradation (Case E)
Project to support the Mining Sector ~ Strategic Environmental and
6 ) bp 8 . & Energy and Mining 2010 ToR
(Case F) Social Assessment
Enhancing Institutional Capacities on
; REDD* Issues for Sustainable Forest Regional Environmental and  Forestry and Climate 2011 ToR
o
Management in the Congo Basin Social Assessment Change
(Case G)
8 Oil Exploration/Exploitation in the ~ Strategic Environmental B 2013 ToR
ner o
north of Albertine Rift (Case H) Assessment 24
Africa-Shared Vision Program: 2nd  Strategic Social and
9 ) . ) Energy 2009 Not found
Phase Regional Power Trade Project Environmental Assessment
Oil concession areas in and around  Strategic Environmental
10 Energy In progress -

Virunga National Park

Assessment

*Reduced Emissions from Deforestation and Forest Degradation.
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Although the number of SEAs prepared in the RDC is virtually insignificant it
should not be neglected. Currently, there is a growing number of developing
countries which have little experience with SEA application [4] [28] and none-
theless have moved forward to the implementation of a SEA system [5]. Besides,
according to [40], even with a limited number of SEAs there is a need to review
the previous practice to learn from cumulated experience with the instrument,
once there is always relevant lessons that could be valuable to the development

of new regulations.

3.2. The Practice of SEA in RDC in a Non-Regulated Context

o SEA report quality review

The reason for examining SEA reports is to get a picture of the SEA process in
DRC. In this case, four SEA reports and one summary report' were reviewed (as
indicated in Table 1) based on criteria developed by [2] [20] complemented by
additional criteria derived from [41] [42] [43]. The final review package, pre-
sented in Box 1, consists of 7 sections sub-divided in 40 questions.

Although some of these criteria were inspired in the EU SEA Directive (42/
EC/2001) requirements, they reflect common good SEA practice [43] [44]. Fur-
thermore, they have been already applied in non-EU contexts to review the qual-
ity of SEA reports (e.g., [45]).

Reports were reviewed using the grade system proposed by [2], within which
the scores vary from A (task well performed with no important omissions) to G
(task not attempted at all) (Box 2). Criteria and sections were graded indivi-
dually by at least 2 different reviewers and divergent grades were defined by
consensus. Section grades are based on the overall picture emerging from indi-
vidual grades, same approach used to attribute the grade to the overall report.

e SEA ToR quality review

Not all SEA reports needed to cover the purposes of the study were available
(Table 1). In this case it was decided to analyze the ToRs emitted by MDAs, as-
suming that as they are SEA guiding documents they must provide a substantive
overview of the assessment to be conducted [48].

A tool was specifically designed to review the quality of 3 ToRs (Box 3), based
on existent guidelines to ToR development [49] [50] [51] and quality evaluation
checklists applied to ToRs [48]. Due to certain features of ToRs, it was needed to
redefine the descriptions of sections and criteria in order to allow for a review of
the DRC ToRs guided by best practice principles. Although the review of ToRs
may be seen as problematic because it is unusual in scientific literature, their
evaluation enabled a more comprehensive analysis of SEA practice in the DRC.

ToRs were reviewed on the basis of the expected content of SEA (Box 4), fol-
lowing a simplified qualitative scoring system adapted from [52] [53] [54]. Sec-
tions and the overall ToR were evaluated individually according to whether the
whole picture emerging from individual grades was fully, partly or not met at all.

'Summary reports have been used as source of information in quality review studies. According to
[46], a summary report has to adequately represent the main report emphasizing its major findings
and, therefore, it is expected to meet the criteria applied in quality reviews.
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Box 1. SEA report review criteria.

Evaluation guide

Section 1: strategic action and environmental baseline description, strategic action and SEA process integration

1 Contents and main objectives of the strategic action are outlined.

2 Relationship with other relevant strategic actions are outlined.

3 SEA objectives are outlined.

4 How the SEA was conducted is described.

5 How SEA and strategic action making processes were integrated (i.e. SEA should take place during strategic action
preparation and before its adoption or submission to the legislative procedure) is described.

p With a view to avoid duplication of assessment, the report describes what issues are addressed in other assessments, Ze. at
other levels/layers within a planning system/hierarchy.

; The report provides information on the relevant aspects of the current state of the environment, economy and social
aspects likely to be significantly affected and the likely evolution thereof without implementation of the strategic action.

8 The report provides information on any existing environmental/sustainability problems that are relevant to the strategic
action including, in particular, those relating to any areas of particular environmental importance.
The report provides information on environmental protection objectives, established at international, African or DRC

9 level, which are relevant to the strategic action and the way those objectives and any environmental considerations have
been taken into account during its preparation.
Section 2: Identification and evaluation of key issues and options

10 How reasonable alternatives were identified, considering objectives and geographical scope of the strategic action is
descrived.

11 Environmental issues considered in assessment are listed.

12 The report describes how environmental issues considered in assessment were identified.
The report provides information on the likely significant effects of different options on: 1) biodiversity, 2) population,

13 3) human health, 4) fauna, 5) flora, 6) soil, 7) water, 8) air, 9) climatic factors, 10) material assets, 11) cultural heritage,
including architecture and archaeology, 12) landscape, 13) the interrelationship between the above factors.

14 Matters more appropriately assessed at other levels or layers of decision-making, with a view to avoid duplication, are
provided.

15 The report shows how state-of-the-art knowledge and methods of assessment were used.

16 The assessment focuses on significant issues and disregards less significant ones. Reasons for eliminating issues from
further consideration are documented.
Section 3: Determination of impact significance

17 The assessment identifies the degree to which the strategic action sets a framework for project/other activities, either in
terms of location, size, nature and operating conditions or by allocating resources.

18 The assessment identifies value and vulnerability of the area likely to be affected due to special natural characteristics or
cultural heritage, exceeded environmental quality standards, exceeded limit values or intensive land use.

19 The report refers to the strategic action effects on areas or landscapes that have a recognized DR Congolese, African or
international protection status of the various options.

20 The probability, duration (short, medium and long term, permanent and temporary), frequency and reversibility of effects
(both positive and negative) of the various options are identified.

21 The secondary, cumulative and synergistic nature of the effects of the various options are identified.

22 The transboundary nature of the effects of the various options are identified.

23 Risks to human health and the environmental issues (e.g. due to accidents, of various options) are identified.

24 The magnitude and spatial extent of the effects (geographical area and size of population affected) of the various options
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Continued

Section 4: Consultation process

The report describes how authorities were consulted when scope and level of detail of information in assessment were

25
identified.
The report describes how the draft strategic action and environmental report were made available to authorities and the

26 public likely to be affected or having an interest in the strategic action and were allowed to express their opinions within
an appropriate time frame.

7 The report refers to the confirmation that consultation results on strategic action and SEA are to be considered in
decision-making.
Section 5: Presentation of information and results

28 The report includes a clearly distinguishable SEA section or there is a separate environmental report .

29 Information on any difficulties (such as technical deficiencies or lack of know-how) and uncertainties encountered in
compiling the required information is provided.
Once a decision has been made, is accompanied by a statement summarizing how environmental/sustainability

30 considerations have been integrated into the strategic action and how the environmental report and the results of the
consultations have been taken into account and the reasons for choosing the strategic action as adopted in the light of the
other reasonable alternatives dealt with.

31 Strategic actions conflicts and how to reconcile the strategic actions in order to promote sustainability are reported.
Section 6: Recommendations on preferred options and monitoring

3 The report outlines the reasons for selecting the alternatives dealt with, and a description of how the assessment leading to
these reasons was undertaken.

3 Information on the measures envisaged to prevent, reduce and as fully as possible offset any significant adverse effects on
the environment of implementing the strategic action is provided.

34 The report describes the measures envisaged concerning monitoring of the significant environmental effects of the
strategic action implementation in order, inter alia, to identify at an early stage unforeseen adverse effects.

35 How monitoring is done, in order to be able to undertake appropriate remedial action is explained.

36 The report explains how existing monitoring arrangements may be used, if appropriate, in order to avoid duplication.
Section 7: SEA report

37 The report is clear and concise in its layout and presentation, is presented as an integrated whole, and uses maps and other
illustrations where appropriate.

38 The language is simple, clear and technical jargon is avoided.

39 The methodology used in the SEA is described.

40 The report is written without bias in an impartial and open manner.

Source: based on [2] [20] [41] [42] [43].

Box 2. Report scoring system.

Grade A—Task well performed with no important omissions.

Grade B—Task satisfactorily performed and complete with only minor omissions/ inadequacies.

Grade C—Satisfactory despite some important omissions or inadequacies.

Grade D—Task well attempted but, on the whole, unsatisfactory because of omissions or inadequacies.

Grade E—Unsatisfactory, task attempted with significant omissions or inadequacies.

Grade F—Very unsatisfactory with important tasks badly attempted.
Grade G—Task not attempted at all.

Source: [2], based on [47].
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Box 3. ToR review criteria.

Section 1: SEA Title

1 The SEA title stated in the ToR is short, descriptive and easily remembered.

2 The SEA title connects well with the strategic action that is being assessed.

3 A general strategic action description and strategic action rationale is provided.
Section2: SEA Purpose

4 The current purpose, objectives, and intended outcomes of the strategic action being evaluated are described.

5 The reason to undertake the SEA and expected outcomes are specified.

P The SEA objectives are realistic and achievable, in light of the information that can be collected in the context of the
undertaking.

7 The ToR mentions who requires the SEA results and what they will do with them.

8 The mandate for the conduct of the SEA is referenced.
Section 3: SEA Context

9 The ToR adequately describes the particular political, programmatic and governance environment in which the SEA will be
taking place. The most relevant aspects of the economic, social, environmental and political context are described.

10 A summary of the main stakeholders involved in the Strategic action is provided.

1 The legislative basis for the proposed strategic action (all relevant and applicable international/regional laws, standards, and
guidelines) is outlined.
Section 4: SEA Scope

12 What will and will not be covered, including, for example, the timeframe and/or geographical area to be covered by the SEA
is explicitly and clearly defined.

13 The scope of the SEA is adequate to meet its stated objective(s).

14  The scope of the SEA is feasible given resources and time considerations.

15 Alist of written material that the SEA team should refer to as part of the SEA is provided.

16  Standard limits to be adopted are provided.
Section 5: Environment, Impacts and Mitigation

17 Assessment of the potential and probable environmental impacts associated with the proposed strategic action is
required.

18  Mitigation and monitoring of the negative impacts of the proposed strategic action are required.
Section 6: Strategic action Alternatives

19 Consideration of at least two alternatives—“no development” and “strategic action alternative” options—to the proposed
strategic action is required.
Section 7: SEA Work Plan

20 Outputs that will be delivered by the SEA team, including information on the degree to which the SEA report will be
accessible to stakeholders are stated.

21  Key stages of the SEA process and the strategic action time line are described.

22 The adequate level of detail of the SEA is outlined.

23 Attributes (skills and experience) and responsibilities of the SEA team are listed.

Sources: [48] [49] [50] [51] [54].
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Box 4. ToR scoring system.

Response for each criterion had three possible answers:

(V) Meets requirements: the answer to the criterion is fully and unambiguously positive. There is no important omissions

observed and no doubt about the response. The reviewer quickly perceives that the response is affirmative.

(=) Partially meets requirements: the response to the criterion is not easily understood, or the reviewer is left with doubts about

the answer.

(v) Does not meet requirements: the response to the criterion is totally and unequivocally negative.

Sources: See text.

3.3. The SEA System Introduced in RDC by the New Legislation

The context of SEA in the RDC is currently set out by two regulations promul-
gated in 2011 and 2014, respectively, namely the Environment Protection Act
No. 11/009 (EPA) and the Environmental Minister Decree No. 14/019. Based on
these documents, the framework of the DCR SEA system was described focusing
on the characteristics of the assessment process and the involved stakeholders.

In order to get a better picture of the SEA process as a whole based on an in-
ternational perspective, this framework was then assessed against international
principles of SEA effectiveness (Box 5), which has been widely used to examine
the effectiveness of SEA in different contexts [55] [56] [57] [58]. Once again fol-

lowing [53] a 3-level assessment grades was applied (Box 6).

4. Results and Discussion

4.1. SEA Practice before Its Transposition into National
Legislation: SEA Report and ToR Quality Review

Table 2 shows the results of the quality review of SEA reports. Only two out of
five SEA reports reviewed in this paper were deemed a satisfactory quality. The
main weaknesses of SEA in DRC practice are related to the determination of
impact significance (criteria 17, 20 and 21), consultation process (criterion 27)
and recommendations on the preferred alternatives and monitoring (criteria 35
and 36). By contrast, reports showed good quality when documenting baseline,
strategic actions and SEA processes integration (criteria 1 and 9), and the SEA
report layout (criteria 37, 38, 39 and 40).

Regarding ToRs quality review, the results are presented in Table 3. None of
the three ToRs was deemed a fully satisfactory quality, indicating that the whole
picture emerging from individual grades was not fully met. Very few of the ToRs
adequately refer to the identification of standard limits (criteria 16), approaches
to mitigate and monitor the negative impacts of the proposed strategic action
(criteria 18) and consideration of alternatives (criterion 19). However, most of
ToRs have an explicit consideration of the SEAs titles (criteria 2 and 3), descrip-
tion of main stakeholders involved in the strategic action (criterion 10), relevant
and applicable legislations (criterion 11), scope of the SEA (criteria 14 and 15),
outputs to be delivered by the SEA team (criterion 20), and responsibilities as

well as skills and experience of the SEA team (criterion 23).
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Box 5. International principles of SEA effectiveness.

Is integrated

Ensures an appropriate environmental assessment of all strategic decisions relevant for the achievement of
sustainable development.

Addresses the interrelationships of biophysical, social and economic aspects.

Is tiered to policies in relevant sectors and (transboundary) regions and, where appropriate, to project EIA
and decision making.

Is sustainability-led

Is focused

Is accountable

Facilitates identification of development options and alternative proposals that are more sustainable.
Provides sufficient, reliable and usable information for development planning and decision-making.
Concentrates on key issues of sustainable development.

Is customized to the characteristics of the decision making process.

Is cost- and time-effective.

Is the responsibility of the leading agencies for the strategic decision to be taken.

Is carried out with professionalism, rigor, fairness, impartiality and balance.

Is subject to independent checks and verification.

Documents and justifies how sustainability issues were taken into account in decision making.

Is participative

Is iterative

Informs and involves interested and affected public and government bodies throughout the decision making
process.

Explicitly addresses their inputs and concerns in documentation and decision-making.

Has clear, easily-understood information requirements and ensures sufficient access to all relevant
information.

Ensures availability of the assessment results early enough to influence the decision making process and
inspire future planning.

Provides sufficient information on the actual impacts of implementing a strategic decision, to judge whether
this decision should be amended and to provide a basis for future decisions.

Source: Intermational Association for Impact Assessment.

Box 6. Regulation ratings key.

V criteria satisfactorily met.

= criteria partially met.

X criteria not met.

? could not be evaluated in this study.

Common weaknesses were observed in SEA reports and ToRs, thus reinforc-
ing the relevance of the scoping stage. Omissions and deficiencies include the
lack of information regarding how reasonable alternatives were identified (Cases
B and C) and how the preferred alternative was defined (Case D). These findings
are similar to what was previously reported to other contexts, such as the trans-
port sector in New Zealand (non mandatory context) [59] and spatial plan core

strategy SEAs in England (mandatory context) [20].
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Table 2. Reports quality review scores.

SEAs

Section 1: SEA Title

Section2: SEA Purpose

SIC1

S1C2

S1C3

S1C4

S1C5

S1C6

S1C7

S1C8

S1C9

S2C10

S2C11

S2C12

S2C13

S2C14

S2C15

S2Cl16

Section 3: SEA Context

S3C17

S3C18

S3C19

S3C20

S3C21

S3C22

S$3C23

S3C24

Case A

Section 4: SEA Scope

Section 5: Environment,
Impacts and Mitigation

54C25

54C26

54C27

S5C28

S5C29

Case B

Case C Case D Case E
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Continued

S5C30

S5C31

S6C32

S6C33

Section 6: Strategic

. . S6C34
action Alternatives

S6C35

S6C36

S7C37

Section 7: SEA Work S7C38
Plan $7C39

S§7C40

Baseline
Key issues

Impact significance

Report sections and Consultation
overall scores Results
Monitoring
Report

Overall report

. e

Table 3. ToRs quality review scores.

ToR

SI1C1

SEA Title S1C2

S1C3

S2C4
S2C5
SEA Purpose S2C6
S2C7

S2C8
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Continued

S3C9
SEA Context S3C10

S3C11

S4C12
S4C13
SEA Scope S4C14
S4C15

S4Cl16

Environment, Impacts and S5C17

Mitigation S5C18

Strategic action Alternatives S6C19

S7C20

S7C21
SEA Work Plan

S7C22

S7C23

S1 SEA title
S2 SEA purpose
S3 Context
S4 Scope
ToRs sections and overall scores
S5 Impacts and Mitigation

S6 Alternatives

S7 SEA plan

Overall ToR

Adequate development of alternatives constitutes a major concern in both
developed and developing countries [11] [20] [60]. Since it is acknowledged that
the identification and development of alternatives is a recognized challenge to

SEA effectiveness [61], it would be desirable to ensure best practicable environ-

mental options are chosen.

The lack of information on approaches to monitoring impacts was also found
to be a significant shortcoming of DRC’s SEA. None of SEA reports and ToRs
have explicitly considered monitoring arrangements. Only one case (case C) re-

ferred to the use of existing monitoring arrangements as a proxy, suggesting the
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institutions responsible for this task. This aspect has showed to be relevant to
improve SEA’s effectiveness in DRC, given the role monitoring can play in
strengthening the quality of the whole SEA process [62].

Added to this, the weak performance of ToR in guiding the scope and content

of the assessment may be hindering SEA effectiveness.

4.2. SEA Transposition into National Legislation: Characteristics
and Performance

o Characterizations of DRC SEA legislation

After many years in draft form, a framework for environment assessment was
promulgated: the Environmental Protection Act (EPA), No. 11/009 of the 9™ of
July, 2011. It contains several new requirements, notably the obligation to un-
dertake an environmental and social impact study; environmental audits; envi-
ronmental evaluation of PPPs; the creation of new institutional structures; and
an Environmental Fund for research, conservation, clean-up operations, rehabil-
itation and pollution prevention (Article 25).

The EPA establishes environmental assessments to be undertaken during
planning process conducted by the state, provinces and other decentralized ter-
ritorial entities (Article 6). It requests the consideration of the imperatives of en-
vironmental protection and the wellbeing of local population during the prepa-
ration of land use management and zoning plans, including urban plans.

In Article 2, it defines environmental assessment of PPP as a tool, which aims
to systematically assess environmental issues at strategic level. According to the
law (article 19), all public strategic actions, which may have a significant envi-
ronmental impact, are subject to prior environmental evaluation. The term “Stra-
tegic Environmental Assessment” is not adopted in the EPA, but was first pre-
sented in the Environmental Minister Decree (EMD) No. 14/019 of the 2" of
August, 2014, which named the environmental assessment of PPPs as “Strategic
Environmental Assessment” and established the operational rules to this instru-
ment (Article 1). A set of activities and sectors subject to SEA is listed: infra-
structure, hydrocarbons, mining, energy, telecommunication, industry, land use,
forestry, agriculture, fishery, urbanism and habitat, transport, rural development,
tourism and hospitality, education, health and any other commercial activities
that may have an impact on the environment (Article 4).

According to the Decree, the DRC Environmental Agency should grant a
compulsory Environmental Notice for the implementation of PPPs, so the bene-
ficiary must comply with the principles of environmental and social safeguards
stated in Article 15. Figure 1 summarizes the procedure for obtaining the envi-
ronmental notice.

Figure 2 presents the content of SEA report as stablished by the Decree, which
has three main parts including screening, scoping and the proper SEA. Figure 2
also presents the steps of each part. It is to be noted that the Decree points these
steps without providing their meanings and/or the information to be provided in

each of them.
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Asks if SEA is needed

- Ervironmental Agency -

< Scoping report submission >—‘

— Permit reqUirement -

SEA conduction permit
(issued within 3 months

SEA report
submission
Agency actions and Positive answer — License _— Negative answer
answers requirement
Consultant actions

Figure 1. Procedure for obtaining environmental notice according to the EMD No. 14/019 of the 2nd of August, 2014. Source:
based on Environmental Minister Decree No. 14/019 of the 2nd of August, 2014.

grants environmental license

| Environmental Agency

Environmental Agency grants
or denies environmental license

PPP description 1, Screening
Description of:
i Reference locals
ii.  Politic, regulatory and
institucional context
2, Scoping iii.  Stakeholders
iv. Stakes
v.  SEA methods
vi. Variants

vii. Qualifications

i Baseline

ii.  Identification of
Environmental opportunities
and constraints

iii. Identification and assessment .
. - 3, Strategic
of impacts and potential :
. Environmental
opportunites
. - Assessment
iv. Performance indicators,

mitigation and optimization
measures

v.  Conclusion and
recommendations

Figure 2. Content of SEA based on Environmental Minister Decree No. 14/019 of the 2nd of August, 2014. Source: based on
Environmental Minister Decree No. 14/019 of the 2nd of August, 2014.
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The Decree also states that the assessment has to be conducted by a national
or international consultant accredited by the Ministry of Environment (Article
10), and makes provision for regulations to be made regarding institutions in-
volved, content of the SEA report, guidelines for various stages of the SEA process,
sectors concerned and the review process.
® Regulation evaluation against international SEA performance criteria

Results of SEA system evaluation against international SEA performance cri-
teria are summarized in Table 4. Ratings were based on qualitative evaluation;
the table’s footnotes present justifications for the ratings. According to the find-
ings, the new DRC SEA system is far from fulfilling its potential to enable more
effective environmental assessment at PPP level.

Broadly speaking, SEA can be considered time-consuming in the DRC. Ac-
cording to [43] (p. 208) “a typical, reasonably brief and efficient SEA might take
50 - 100 person-days’. However, the whole process is accepted to run in 18
months. The EMD requires a SEA scoping report to be provided by the consul-
tant. The environmental agency has up to three months to check the conformity
of this document. If needed, the consultant will be notified to rectify the scoping
report within three months. Once again, the environmental agency has up to
three months to decide on the conformity of the corrected scope report and
grant the environmental notice. Only then the SEA process is allowed to pro-
ceed, following a similar timeframe to the final SEA report. There is obviously a
need to overcome time constraints, once time is a major concern of all SEA sys-
tems in terms of cost [63] and, presumably more relevant, in terms of the re-
strictions posed to future developments [64].

Public consultation is another main concern of the DRC SEA system. The role
of public consultation in promoting accountability and transparency of the deci-
sion-making process is largely recognized in the literature [65] [66] [67]. However,
whilst the EPA (Art 9) requires public involvement in any decision-making
process, the Decree does not make provisions for any type of formal consulta-
tion at higher decision-making levels.

Also, similar to what was reported by [43] regarding the European Union’s
SEA Directive (2001/42/EC), many aspects of the DRC regulations remain to be
interpreted and consolidated, and perhaps this will have to wait until specific
cases emerge requiring court decisions or through the cumulated experience and
learning from SEA practice.

A clear strength of the SEA system is the provision to integrate SEA and PPPs
development in order to provide information early enough, preferably in a moment
in which the recommendations could still be considered relevant to modify the
strategic actions. This is relevant, according [65], once planning and SEA processes
should run in a way that allows interaction between stakeholders, an adequate SEA

timing and diffusion of results linked to the needs of decision-makers.

4.3. DRC SEA Procedures against SEA Early Practice

Table 5 summarizes the comparison of SEA practice before its transposition into
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national legislation and the new SEA system.
Findings from the quality review indicate that screening, scoping, mitigation

and report were explicitly addressed before SEA transposition into the DRC

Table 4. DRC SEA legislation evaluated against IAIA’s performance criteria.

IATA SEA performance criteria Rating

Ensures an appropriate environmental assessment of all strategic decisions relevant for the

~ @

achievement of sustainable development.
Is integrated Addresses the interrelationships of biophysical, social and economic aspects. x®

Is tiered to policies in relevant sectors and (transboundary) regions and, where appropriate, to project

EIA and decision making.

Is

o Facilitates identification of development options and alternative proposals that are more sustainable. =~ @
sustainability-led

Provides sufficient, reliable and usable information for development planning and decision-making.  ©

Concentrates on key issues of sustainable development. x®
Is focused
Is customized to the characteristics of the decision making process. V®
Is cost- and time-effective. y®
Is the responsibility of the leading agencies for the strategic decision to be taken. N
Is carried out with professionalism, rigor, fairness, impartiality and balance. ?
Is accountable )
Is subject to independent checks and verification. Vo
Documents and justifies how sustainability issues were taken into account in decision making. x®

Informs and involves interested and affected public and government bodies throughout the decision |

making process.
Is participative ~ Explicitly addresses their inputs and concerns in documentation and decision-making. x ™

Has clear, easily-understood information requirements and ensures sufficient access to all relevant -
X

information.

Ensures availability of the assessment results early enough to influence the decision making process NS

and inspire future planning.
Is iterative

Provides sufficient information on the actual impacts of implementing a strategic decision, to judge ®

whether this decision should be amended and to provide a basis for future decisions.

@The EPA (art 2, 19 and 20) requires the application of SEA to PPPs. The EMD (Art 3 and 4) indicates sectors subject to SEA.
However, none of them refers to the achievement of sustainable development. ®No mention of any kind of interrelationships of
biophysical, social and economic aspects. “Tiered to decision-making and policies in relevant sectors (EMD Art 3 and 4). No ref-
erence of tiering with EIA. @The EMD (Art 5¢) only refers to alternatives as one of DRC SEA steps. However, there is no reference
to sustainability. ©The EMD (Art 5b and c) refers to the report content, which includes, amongst other, baseline description; stra-
tegic action challenges, mitigation measures and, environmental opportunities and constraints. ®No mention of focus on key is-
sues of sustainable development. ®The EMD (chapter 4) describes the step by step of the decision-making process. The Environ-
mental agency has to guide consultants to ensure the conformity of the SEA scope and final report (EMD Art 11). ®The cost of
the SEA could not be evaluated in this study. Regarding the time effectiveness, the whole SEA process lasts 9 to more than 18
months (EMD Art 11, 12, 13 and 14). @The State, province, territorial entity or public institution is responsible for its strategic
decision to be taken. ¥ The environmental agency is responsible for checking the final report (EMD chapter 4). ®No requirement
to justify how sustainability issues were taken into account in decision-making. The EPA (Art 9) requires the public involvement
in the SEA process. However, the EMD does not request formal consultation for SEA. ™No requirement to address stakeholders
inputs and concerns. ™No requirement about quality and access to information. ’SEA has to be conducted during planning
process (EMD Art 6). ®Consultants has to identify, assess and document strategic action impacts (EMD Art 5). Based on the SEA
outcomes, the Environmental Agency judges whether the decision should be amended. However, there is no provisions for future
decisions.
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Table 5. Comparison matrix.

SEA Process Principles ~ Before SEA transposition into national legislation DRC SEA system

Nine SEAs were required by Multilateral Development

SEA applied to all public PPPs (EPA
Article 19 and 20; EMD article 3 and 4).

Screening procedure Agencies (including World Bank, African Development . .
o ) The Environmental Agency decides on the
(taking into account Bank) and development partners (from European Union) .
o o . need for a SEA (EMD article 6 and 10). No
objectives and targets) that already have provisions for screening. One SEA was

conducted voluntarily.

Scoping Satisfactory although parts are not well attempted.

Consideration of

SEA has been conducted under the new
legislation.

Has clear requirements for scoping. A
scoping report has to be submitted to the
Environmental Agency (EMD article 8 and
12).

Requires scenario analysis without specific

. Unsatisfactory. Poorly attempted. information about the type of scenarios to
alternatives ] ]
be taken into account (EMD article 5b).
Assessment of Unsatisfactory. Significant omissions or inadequacies Has clear requirements for assessment of
environmental effects observed in the reports. environmental effects (EMD article 5c¢).
Mitigati Satisfactory despite omissions or inadequacies observed Has clear requirements for mitigation
itigation

& in the ToRs. (EMD article 5c¢).

. Unsatisfactory. Significant omissions or inadequacies . o
Monitoring No requirements for monitoring

Consultations and public

observed in the reports.

Satisfactory although parts are not well attempted.

No provisions for consultation and public

participation participation
. . Has clear requirements for report content
Report/documentation Satisfactory.
(EMD chapter 3).
Incorporation of SEA resultsMost of SEAs were conducted after strategic action Requirements for incorporation of SEA
in PPP decision-making design. Little influence of SEA. results are not explicit (EMD article 6).

legislation. On the other hand, consideration of alternatives, assessment of envi-
ronmental effects and incorporation of SEA results in decision-making are ques-
tions that obtained unsatisfactory average grades in SEA reports and/or ToRs.
However, the new SEA legislation considered these issues. Of particular interest,
to this matter, is the consideration of scenarios and incorporation of SEA results
in decision-making. Although the Decree requires their consideration, it does
not provide specific information on development, selection and types of options
to be considered nor how SEA results has to be consider by the decision-maker.

As shown in Table 5, there is no established procedures for consultations and
public participation as well as monitoring in the DRC regulations. This may be
attributed to the lack of perception amongst developers of the real benefits that
may accrue from adopting a participative and continuing approach to SEA de-
spite the additional costs it may entail. There is a need to overcome these omis-
sions to ensure an effective use of this tool.

Legal arrangements in African countries such as Botswana, Cameroon, Gui-
nea Bissau, Kenya, Swaziland, Tanzania and Zambia explicitly address screening,
scoping, assessment of environmental effects and documentation principles. Dif-

ferent from other African countries, the Congolese Decree does not provide spe-
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cific requirements to the consideration of alternatives. Likewise, Cameroon reg-
ulation make no mention of this principle [68]. The literature on SEA advocates
the need to consider alternatives. However, this principle is poorly respected in
several countries, such as Canada [56], China [69] and Namibia [70]. There is a
need to address the lack of attention paid to alternatives, both in SEA reports
and in regulations. [70] argues that more detailed regulation could allow alterna-
tives to be properly identified and evaluated.

According to [68] SEA legislation in Kenya, Swaziland, Tanzania and Zambia
does not take into account the principle of monitoring. In Sweden, [71] report
the lack of environmental monitoring in the planning of regional transport in-
frastructure. The EU Directive 2001/42/EC requires the monitoring of signifi-
cant environmental effects in order to identify any unanticipated adverse effects
and to allow for adequate remedial action. However, the Directive and the re-
sulting guidelines for its implementation provide little information on how
monitoring should be carried out [72]. Monitoring is intended to address any
negative impacts of the strategic action [43]. It is important to strengthen the
monitoring of SEA, as this principle strengthens the SEA process and serves as a
link between higher and lower decision-making levels [71].

The incorporation of SEA results in PPP decision-making as well as the con-
sultation and public participation were identified as weaknesses in several Afri-
can countries [68]. However, it is recognized that these requirements are very
difficult to implement, especially in low- and middle-income countries [73]. In
practice, public awareness of SEA is low [74] and SEA is based on a complex and
challenging process [75]. Getting people to understand this process is key to en-
suring effective participation by those at the bottom of the ladder [73], and es-
tablishing clear requirements contributes to a better integration of SEA results

into the decision-making process.

5. Lessons from DRC

The findings reported in this paper indicate positive aspects and shortcomings
related to the implementation of SEA in the RDC that might be of interest for
other countries in which SEA is still to be regulated. The main aspects can be
summarised as follows:

1) There is a weak explicit link between the previous practice of SEA and the
system being implemented under the new regulation, which must be reinforced
in order to learn from the past experience. Despite the benefits in the new
legislation, relevant aspects of SEA such as the consideration of alternatives,
public consultation and monitoring are still not adequately addressed. [40] have
shown some concern regarding the need to assess SEA effectiveness and propose
specific changes to the existing procedures. Although there are strong calls to
reform or adopt legal arrangements for SEA in developing countries [12] [13]
[76], our findings indicate that the adoption of a new legislation wasn’t enough
to improve SEA practice in the DRC.

2) The initial experience of the RDC seemed to be similar to other countries in
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which the use of SEA is not systematically promoted by the legislation, with a
considerable variability in the quality of SEA reports and in SEA effectiveness as
well [11] [77]. In the case of the RDC it is suggested that its previous experience
with the use of SEA has contributed to stimulate the adoption of mandatory reg-
ulations, which is recognized as a positive aspect [17] [27] [76]. Nevertheless,
whether a legally-bonded SEA system will contribute to improve the practice is
debatable. Legislation can be perceived as being valuable in ensuring the applica-
tion of the instrument and standardizing the practice [12] [13], but on another
hand the lack of a basic set of rules means that each application of SEA might be

responsive to its specific context (as demonstrated by [78]).

6. Conclusions

The outcomes demonstrated that the overall quality of SEA reports produced in
the RDC before the adoption of legal requirements was not satisfactory: only two
of the five SEAs reviewed were graded satisfactorily. Regarding ToRs, all of them
partially meet requirements. Most of the gaps reported in this paper are related
to the development of alternatives and monitoring. In this sense, although the
DRC SEA regulations have included the consideration of scenarios, it still lacks
from specific requirements about the development of alternatives. Moreover, there
is no established procedure for monitoring and public participation. Findings
from DRC regulation evaluation against IAIA’s performance criteria indicate that
the DRC SEA process is considered time-consuming as according to the new
regulations the whole DRC SEA process may take 18 months.

Opverall, the DRC SEA system is far from fulfilling its potential to enable more
effective environmental assessment at PPP levels. Based on our findings, to con-
tribute to an effective use of SEA, the following topics must be considered: 1) the
adoption of legal arrangements for SEA does not guarantee improvements in
SEA practice; 2) it is necessary to avoid conflicts and include key steps in SEA
regulations to ensure an effective use of this instrument.

There is a need to ensure that new regulations demonstrate more precisely
how to deliver effective environmental outcomes for PPPs development. Advanc-
ing SEA requires focusing not only on the adoption of a SEA processual frame-
work, but also on ensuring a proper use of this tool according to its core prin-

ciples.
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