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Abstract

This article highlights the important role of the law in ensuring energy secu-
rity for all people. It discusses the issue of access to electricity in Madagascar.
Access to electricity constitutes an important condition for a country’s eco-
nomic and social development. Different sectors, such as industries, health-
care, educational institutions, and households, rely on energy to fulfil their
tasks. Any interruptions in the energy supply may result in negative econom-
ic effects and engender life loss. Using fossil fuels results in higher electricity
production costs and constitutes a non-sustainable practice. With the poten-
tial of renewable energy sources such as solar and hydraulic energy, Mada-
gascar can ensure energy security for its population. Nonetheless, the transi-
tion towards the use of renewable energy requires a reinforced legal frame-
work governing the energy sector.
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1. Introduction

The role of law in ensuring energy security for all people in Madagascar is com-
plex and multifaceted. A reliable, affordable, and sustainable energy supply con-
stitutes a vital component of economic development for any country in the
world. Energy security has become a critical issue today with the increase in cli-
mate risks, population growth, urbanization, and digitalization (Avtar et al.,
2019).

Different sectors such as industries, healthcare, educational institutions, and

households rely on energy to fulfil their tasks. Any interruptions in the energy

DOI: 10.4236/blr.2024.151008 Feb. 28, 2024 114 Beijing Law Review


https://www.scirp.org/journal/blr
https://doi.org/10.4236/blr.2024.151008
https://www.scirp.org/
https://doi.org/10.4236/blr.2024.151008
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/

A. Rakoto

supply may result in negative economic effects and engender life loss (Navalona,
2022; GEM, 2023). From this perspective, the energy can be compared to a blood
vessel of the country, and if any problem happens to this blood vessel, all the
other parts of the country will bear the consequences.

The alleviation of poverty, the industrialisation process, or any development
plan cannot be fully implemented without the existence of energy security. In
the case of Madagascar, the country encountered a critical problem in energy
supply. The National Company of Electricity “JIRAMA” is unable to provide a
reliable, affordable, and sustainable energy supply for the customers. The coun-
try suffers from persistent blackouts due to outdated infrastructure and inter-
rupted supply of fossil fuel (Express de Madagascar, 2023a).

According to the official statistics, in 2016, only 20% of the Malagasy popula-
tion had access to electricity. In 2020, 33.7% of the population had access to
electricity while the average percentage for Sub-Saharan Africa is 48.4% (World
Bank, 2023). This means that the access to electricity in Madagascar is still low.
Besides, those who have access are facing frequent blackouts. Face this situation,
the issue of energy security cannot be ignored and needs to be addressed. The
country has tremendous natural resources and capital that can be used to solve
the issue. The exploitation of the country’s solar energy and hydraulic energy
potential could accelerate the wide access to electricity for most of the popula-
tion and leverage the economy of the entire country. For instance, Madagascar
has a hydraulic potential of 7800 megawatts but has only exploited 250 mega-
watts, which represents only 3 per cent of this. Also, the solar energy potential of
Madagascar is among the highest in Africa with 2000 kWh per square meter per
year (Madagascar National Communication, 2016). From these perspectives, the
use of renewable energy constitutes for Madagascar a means to ensure energy
security for all people. However, the solution could not be implemented without
an adequate environment. In this case, the law has a role to play in advancing
energy security goals, shaping Madagascar’s energy landscape and ensuring
equitable access to energy resources.

This article highlights the law’s role in ensuring energy security for all people
in Madagascar by taking as a case study the issue of electrification. It also ex-
plores the adapted policies to the transition towards the use of renewable energy

in Madagascar.

2. The Current Situation Regarding Energy Issues in
Madagascar

During the last decade, access to energy in Madagascar has become difficult,
therefore, numerous sectors of activities are the victims. Different reasons could
explain the situation.

First of all, there is a lack of clear energy policies in the country. Although the
Ministry of Energy has set goals to increase the access of the population to af-

fordable, reliable, and sustainable energy; there are no specific renewable energy

DOI: 10.4236/blr.2024.151008

115 Beijing Law Review


https://doi.org/10.4236/blr.2024.151008

A. Rakoto

policies to implement it (World Bank, 2018). As a result, the country continues
to rely mainly on fossil fuels as sources of energy. The use of fossil fuels contri-
butes to a great emission of greenhouse gases which affect the environment, and
result in climate change. Also, with the existence of different risks linked to nat-
ural disasters, the international economy and relations, the supply of energy en-
counters difficulty. For instance, the existence of war in Ukraine has contributed
to the increase in the price of oil in international markets. In Madagascar, the
consequences of such a situation are very huge, especially for the economy. For
the country, the price of fuel is a very strategic reference to maintain the stability
of the price of the basic products, the costs of services, and the costs of produc-
tion for industries. Any increase in the oil price results in generalized inflation,
and affects a wide range of the population. According to the statistics, 80 per
cent of the Malagasy population are farmers and 81 per cent of the population is
living below the international poverty line (Rfi, 2022). In a such situation, the
government has tried to limit the consequences of the inflation of the oil price by
providing financial subsidies to fuel companies in the country so that they will
sell it at a price fixed by the government. At first glance, the strategy seems to be
successful, however, the practice is not sustainable. The costs of financial subsi-
dies for fuel companies are taking a large part of the state budget, which still de-
pends on international financial aid; as a result, the state cannot pay the prom-
ised subsidies to the fuel companies. The JIRAMA (National Company of Elec-
tricity), which is a state company, also benefits from the financial subsidies from
the state to ensure that the national company maintain the costs of electricity
stable (Express de Madagascar, 2023b). However, the problem is that the JIRAMA
cannot honour its engagement towards the fuel companies because the costs of
electricity production are higher than the costs at which they are selling it to the
customers. Indeed, most of the national company’s electricity production sites
depend on fossil fuels. As a result, the fuel companies often interrupt the deli-
very of fuel to the national company, which constitutes the main cause of fre-
quent electricity blackouts in the country. In the case of the National Company
of Electricity, their engine powers encounter often technical problems because of
their age. These issues have caused the state to buy new engines for the compa-
ny. In some cases, the JIRAMA has entered into a rental agreement with private
companies instead of buying new power engines. As a result, the charge for the
electricity company rises and results in financial difficulties (Ketakandriana,
2017).

Secondly, there is a lack of investments in terms of renewable energy. As said
earlier, the country possesses the highest potential for solar energy in Africa. It is
estimated at 2000 kWh per square meter per year. If solar energy is promptly
implemented, the persistent blackouts will be solved and the majority of the
population will have wider access to energy. However, the implementation of
solar energy systems requires investments. Although the state has started to im-
plement solar parks in some districts of the country, these investments are still

small compared to the needs of the population. In this regard, the state explains
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that the national budget could not fully cover such investments and calls for fi-
nancial support from international climate investment funds. Besides, interna-
tional and national private companies are willing to invest in renewable energy
but they hesitate because of the lack of comprehensive energy policies in the
country (Solarquarter, 2023).

Corruption and crime hinder energy distribution in Madagascar. As the pop-
ulation and house construction increase, so does the electricity demand. How-
ever, the capacity of production of the National Company remains unchanged.
The demand for new subscriptions is very high, and the waiting list for connec-
tion to the electricity network is long. Such a situation causes corruption because
everyone wants to use electricity in their house, as soon as possible. Within the
National Company of Electricity, some staff propose to the new customers the
possibility of acceleration in the process of a new connection, and in a counter-
part, they request money. The issue is that when a customer demands a new
connection, there is already an amount that he/she needs to pay according to the
location of the installations and receive a receipt for that. However, the re-
quested amount to accelerate the process is not part of the customer’s obliga-
tions and is out of the legal sphere. Also, the money doesn’t enter into the finan-
cial assets of the company, which is already in a difficult situation. Besides, the
company is a victim of different crimes such as the theft of materials, and even
fuel theft (Garry, 2022a; FES, Transparency International, 2021).

Climate change affects the production of electricity in Madagascar. The sites
using a mix of fuel and hydroelectric power are obliged to cut the electricity as
the hydroelectric production is touched by the lack of rainfalls and water. It is
for example the case of the electric network of Antananarivo, the capital city.
The existing hydroelectric sites produce more than half of the needs of electricity
power for the network of Antananarivo. With the problem of water, the produc-
tion decreases and blackouts happen. This situation causes the public authority
to provoke artificial rain to increase the water level in the sites. Although the so-
lution is working, it is not sustainable and costs lots of money (Mandimbisoa,
2023).

The effect of insufficient access to electricity affects not only the economy but
the social life of the population. Due to the blackouts, many activities suffer
economic loss, and if nothing is done to change the situation, many activities
will shut down (Rfi, 2023). This situation has a social effect because it concerns
many companies and employees. Besides, the access to healthcare is also affected
by the existence of blackouts. Many hospitals don’t have private power generator
equipment and rely on the electricity provided by the national company (Vero,
2023; Express de Madagascar, 2023c). Some deaths linked to blackouts issue
have been registered at the hospital. A little electricity cut may cause the death of
the patient in an emergency (Madagascar Matin, 2023). Entrepreneurship, de-
cent jobs, and healthcare suffer due to energy insecurity. The sector of education
is also concerned. As the students and teachers are using technology gadgets for

research, they are unable to do so with the frequent blackouts. Moreover, black-
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outs engender public insecurity as the wrongdoer profits from doing unlawful
acts (Garry, 2022b).

3. The Law’s Role in Ensuring Energy Security for All People

The law plays an important role within the society. It sets different rules that
need to be followed. For instance, the law can regulate the use of energy re-
sources and make easier the people access to energy. Without proper access to
energy services, people are destined to live in poverty. With the climate change
issue, legal innovations contribute to advancing the global efforts to make a
transition from high-carbon energy to low-carbon energy. From these perspec-
tives, the energy law enhances the promotion of human rights and the protection
of the environment. Access to energy services is part of basic human needs, and
socio-economic rights cannot be achieved without access to such services. For
example, without access to electricity, the women have to spend lots of time
preparing food, and the children have less time to study as they help their fami-
lies. Having access to electricity facilitates the tasks at home and enables the hu-
man right to live in dignity. Also, many economic activities depend on the use of
electricity (Wewerinke-Singh, 2021).

The transition to the use of low-carbon energy or clean energy benefits the
protection of the environment. Renewable energy constitutes an alternative to
the current issue of energy. The role of law consists of promoting the imple-
mentation of infrastructures, enforcing service standards, and prohibiting dis-
crimination. In line with this, the law can establish tax incentives for companies
that invest in renewable energy, and facilitate the importation of the necessary
materials. Also, the law can determine the standards of service for energy service
providers to ensure that the customers enjoy a service of quality. Access to elec-
tricity as a contractual right needs the law to protect the rights of parties. The
customers pay money to the company in exchange for access to the energy ser-
vice. The company should ensure as much as possible that the customers enjoy a
reliable and continued service. Any blackouts could cause important losses for
the customers, and the law should enable them to ask for compensation.

As well, the law can ensure that all citizens, whether in urban or rural areas,

enjoy the same privilege of access to energy services.

3.1. The Existing Provisions in Madagascar Regarding Access to
Electricity

Electricity regulations in Madagascar are based on the law on electricity. Besides,
the country has developed a national development plan which focuses on indu-
strialization. In line with this, different projects such as One District One Facto-
ry were launched by the Ministry of Industry. However, industrialization re-
quires reliable access to electricity. Also, the government has shown the will to
develop the implementation of renewable energy projects in different districts.

However, the issue is that the current legal framework is not yet adapted to reach
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these goals.

In Madagascar, the JIRAMA (National Electricity and Water Company) is the
main provider of electricity. The company has multiple installations in different
administrative regions of Madagascar. In this regard, it produces and distributes
electricity to the customers, and holds the monopoly of electricity production
until the reform happens. Law 98-032 on the reform of the electricity sector in
Madagascar has ended this monopoly and opened up electric power generation
to private sectors. In line with this, the law authorizes private companies to pro-
duce electricity. This opening policy has enabled the electrification of some local
communities in different regions of the country which didn’t enjoy electricity
before (Law 98.032, 1998). Nonetheless, it has also a negative impact on the
functioning of the state-owned company JIRAMA. Once the private companies
entered into the market of production, the JIRAMA started to rely on their pro-
ductions to compensate for its insufficient production. As a result, the JIRAMA
costs of production became higher, and the profit was reduced. The different
events at the national and international level such as the political crisis, war, and
the rise in the price of fuel, have engendered financial difficulties for the
JIRAMA.

Aware of the difficulties encountered by the governance of the energy sector
in Madagascar, the government enacted a new law on electricity in 2017. The
main objectives of the law consist of offering a favourable environment for in-
vestments, the development of renewable energy, and the access of the popula-
tion to modern energy. From these perspectives, the law has established two dif-
ferent institutions in charge of the governance of energy, which are under the
supervision of the Ministry of Energy. The first is called “Office de Régulation de
I’Electricité” (Bureau of Electricity Regulation); its role consists of developing
and implementing national policies on energy. The second is named “Agence de
Développement de I'Electrification Rurale” (Agency in charge of the develop-
ment of rural electrification); its role consists of developing access to electricity
in rural areas). For renewable energy, the law highlights in its article 11 that the
state ensures the promotion of renewable energy; and if required, the state can
establish an agency which will be in charge of the promotion of renewable ener-
gy. Indeed, the state will define in the tax code the advantage offered to those
who produce or offer services related to renewable energy (Law 2017-020, 2017).

At first glance, the law appears to provide the necessary measures to ensure
energy access for all individuals in Madagascar. Nonetheless, in practice, there is
a problem with its implementation.

First of all, the role of each institutional organization in the implementation of
the law is not clearly defined. Although the law has provided the role of the “Of-
fice de Régulation de I'Electricité” (Bureau of Electricity Regulation) and the
“Agence de Développement de I’Electrification Rurale” (Agency in charge of the
development of rural electrification); it is critical to mention that the issue of
energy is not solely an affair of the Ministry of Energy but requires collaboration

with other departments. The absence of coordination and collaboration between
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different state departments constitutes a block to the transition towards the use
of renewable energy. For instance, the Ministry of Energy (MEEH) has granted a
concession for hydroelectric production to HIER in Bealanana, a project fi-
nanced by the European Union. However, a portion of the upstream watershed
interferes with the mining perimeter authorised by the Ministry in Charge of
Mines, which significantly alters the watercourse and distorts the feasibility
study already established. Indeed, it has been observed that in the region of Fan-
driana, the mining activities located upstream of the hydro plant operated by
HIER have been generating solid deposits that are being carried by the water-
course, causing the turbine to wear prematurely (Ketakandriana, 2017). It is be-
lieved that the issue could have been avoided if there was better communication
and coordination among various ministerial departments. In the case of tax in-
centives for services related to renewable energies provided by the electricity law,
operators in the sector complain about the non-application of this provision by
the customs administration. Besides, the issue of decentralization slows down
the efforts to implement efficiently the law. If we refer to the structure of the
Ministry of Energy, the Regional Direction of this Ministry doesn’t have the
power to decide on local issues, it belongs to the minister at the central govern-
ment to decide. The issue is that the country has about 114 districts, and 1693
municipalities; therefore, it is difficult for the minister to handle quickly and ef-
ficiently all the different issues in each administrative division.

Secondly, the provisions on renewable energies in the Electricity Law of 2017
are not explicit about the strategies and mechanisms to ensure the implementa-
tion of renewable energies in the country. Although it is mentioned the possibil-
ity of creating an agency in charge of the promotion of renewable energies, the
agency in question has not yet been implemented. The law also provides that the
conditions related to the financing of renewable energy projects and their pro-
motion will be defined by a decree, which is not done until now. Also, compa-
nies operating in the field of renewable energy face a significant challenge due to
the lack of available expertise and specialized competencies. This scarcity of
skilled labour frequently forces companies to seek outside talent, and the costs
associated with this strategy are very substantial.

Thirdly, the issue of JIRAMA is related to the legal framework governing
energy in Madagascar. The law has defined different categories of energy actors
in the country such as buyers, producers, and concession holders. JIRAMA is the
unique buyer of electricity in the country. It has a problem in honouring its fi-
nancial engagement due to the different reasons explained above but also due to
the contract that linked it to its partners. For instance, the contract related to the
location of generators between JIRAMA and its partner is under the regime of a
commercial contract. The problem is that these companies’ partners are acting
like producers and, therefore should be under the regime of concession holders.
Besides, the structure and the management system of JIRAMA constitute a
problem that blocks its development. The fact that the state is the unique share-

holder of the company makes it vulnerable to political decisions that may not
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benefit the interests of the company and even the customers. The JIRAMA is a
single-member limited company. According to the company law, in article 519,
public limited companies with shareholders equal to or less than three must be
managed by a general administrator (Law 2003-036, 2004). This administrator
takes on the responsibility for the administrative and management functions of
the company. In line with this, the JIRAMA with a unique shareholder should be
administered by a general administrator and not by the board of directors in the
actual form. Financial partners of Madagascar have assigned experts to find out
the problem of JIRAMA. As a result, experts have proposed different options
such as augmentation of the shareholders to enable the functioning of the board
of directors; development of Public-Private Partnerships; and the creation of
three different companies for production, transport, and distribution (Ketakan-
driana, 2017).

3.2. Recommendations to Improve the Legal Framework
Governing Energy

The legal framework governing energy in Madagascar should be reinforced to
ensure energy security for all populations. For instance, concrete provisions on
financial incentives for investments in renewable energies should be adopted. It
enables the promotion of investments in this sector and establishes a climate of
trust for companies. It is not sufficient to provide that companies working on
renewable energy will benefit from tax preference without any precision about
the tariffs applied. The application of the principle of good governance and
transparency requires clear provisions. Indeed, the provisions for the creation of
the agency in charge of the promotion of renewable energies are needed. Among
the roles of the agency is the sensitization of the population about the benefits of
renewable energies and the promotion of investments linked to renewable ener-
gy technologies. Indeed, the promotion of capacity building in renewable energy
for local technicians, and the research in this field are recommended. It will be
possible with the development of partnerships with international partners. They
can assist in sharing expertise with local technicians and in financing the build-
ing of infrastructures. The development of renewable energy infrastructures
such as solar parks, hydroelectrical centres, and distribution infrastructures is
important. In line with this, the JIRAMA should develop strategies that enable
the company to adopt renewable energy. The legal framework for energy should
be revised to enable the promotion of Public-Private Partnerships, which should
be based on the win-win principle.

Also, the energy law and policies should highlight the role of different state
departments regarding the implementation of the provisions. It will allow the
coordination of the actions of these institutions and the establishment of legal
stability. The acceleration of the transition towards the use of renewable energy
requires effective decentralization. Local authorities should be given deci-
sion-making power so that local initiatives will be not blocked by a long process

within the central government.
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