
Beijing Law Review, 2023, 14, 1878-1894 
https://www.scirp.org/journal/blr 

ISSN Online: 2159-4635 
ISSN Print: 2159-4627 

 

DOI: 10.4236/blr.2023.144103  Dec. 5, 2023 1878 Beijing Law Review 
 

 
 
 

Survival Clause under the International 
Investment Treaty Reform: Challenge and 
Response 

Zhe Wang 

School of Law, University of International Business and Economics, Beijing, China 

 
 
 

Abstract 
The survival clause plays a key role in the reform of international investment 
treaties because it concerns the transition between old and new treaties. The 
legislative purpose of the survival clause is to provide investors with survival 
protection and prevent investors’ interests from being affected by sudden 
changes in policy and investment environment, so as to ensure the stability of 
investment protection and legal certainty. Over the past decade, many in-
vestment treaties have faced termination or been effectively terminated. How-
ever, the current rules and practices of survival clauses lack the certainty and 
consistency, which has caused certain obstacles to the reform of international 
investment law. Therefore, to study and improve the text of the survival clause 
will help China to make favorable policy choices on the issue of survival 
clauses and contribute to the reform of China’s investment treaties. 
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1. Introduction 

International investment law has countered legitimacy crisis over the past dec-
ade, mainly due to the imbalance of obligation between the host country and the 
investor in the international investment treaties (IITs), and the increasing mi-
strust of the investment arbitration mechanism. As a result, the reform of inter-
national investment law system is underway. After substantive provisions in IITs 
have been transformed in a more balanced manner, there needs to be a proper 
transition between the old and new IITs (UNCTAD, 2017). As an important as-
pect of transition issue, survival clause has now become a major challenge for the 
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reform of IITs. 
The survival clause, also known as sunset clause or grandfather clause, (the 

term “survival clause” is uniformly used here for the purpose of avoiding word 
confusion) is a special clause in international investment treaties that maintains 
the treaty effect on the existing investment for around 5 to 20 years after an in-
vestment treaty is terminated. The significance of the survival clause is that after 
the termination of an IIT, investors can still initiate investment arbitration under 
the investor-state dispute settlement mechanism for violations of the treaty ob-
ligations by the state before or after the termination (Voon, Mitchell, & Munro, 
2014). Therefore, the survival clause mainly deals with the issue of the continued 
effectiveness of the treaty after its termination. Effectively terminated IITs ac-
counted for 70% of all treaties terminated in the past decade. However, the cur-
rent international legislation on survival clauses cannot provide legal certainty, 
and there is great inconsistency between treaty texts and investment arbitration 
practices (UNCTAD, 2017). The reason of such inconsistency is twofold: on the 
one hand, due to the crisis and reform of the international investment legal sys-
tem, more and more contracting parties have chosen to terminate existing trea-
ties, which highlighted the problem of the survival of the treaty. For example, 
when several bilateral investment treaties between certain EU members cease to 
exist, problems arise when the EU Council made corresponding resolutions 
concerning the effect of such treaty termination. On the other hand, the loo-
pholes within the text of the survival clause have led to the expansive interpreta-
tion made by arbitral tribunals. The inconsistency between legal text and judicial 
practice caused the delay in the reform of the international investment legal sys-
tem to a great extent. Therefore, in the context of the reform of IITs, this paper 
will analyze the international treaty text of the survival clause and the disputes in 
arbitration practice, and then put forward some proposals concerning the revi-
sion of the survival clause and how China should deal with such issue. 

2. The Common Features and Legislative Status of Survival  
Clause under IITs 

Before analyzing the practical challenges of the survival clause, it is necessary to 
understand the aim and features of the survival clause, so as to grasp the under-
lying rationale of its rule design. At the same time, this section will also elaborate 
on the status quo of the survival clause in IITs, so as to get a general under-
standing of its legislation. 

2.1. Features of the Survival Clause 

The legislative purpose of the survival clause is to give investors special protec-
tion based on the long-term nature of the international investment cycle, which 
can prevent investors’ interests from being affected by sudden and negative 
changes in the investment environment and policy to a certain extent. To put it 
simply, the core purpose of the survival clause is to ensure the stability and legal 
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certainty of investment protection, so that investors believe that investment is 
protected by international law (Harrison, 2012). Therefore, some scholars regard 
the survival clause as the “immune system” of IITs, which has the function of 
protecting investments under the treaty against sudden termination (Lavopa, 
Barreiros, & Bruno, 2013). 

Judging from the concept and purpose of the survival clause, it has several 
prominent features. First, the survival clause is temporally cohesive. Survival 
clauses often form the “final provisions” of an IIT together with rules such as the 
entry into force and termination of the treaty. The survival clause is neither a 
substantive clause nor a procedural clause, but a rule dealing with the effective-
ness of a treaty in terms of time, so as to solve the problem of whether the ter-
minated treaty continues to be effective after it is terminated due to the dis-
charge of treaty obligations or replaced by a new treaty. Therefore, when we 
discuss the survival clause, we cannot ignore the analysis of the relevant termi-
nation rules. Second, the survival clause is comprehensive in investment protec-
tion, including both substantive protection and procedural protection. Generally 
speaking, the survival clause can provide all-round protection, and investors can 
initiate investment arbitration under the procedural clauses of the treaty with 
respect to the substantive clauses of the terminated treaty. 

2.2. Legislative Status Quo of the Survival Clause 

In the field of IITs, survival clauses mainly exist in BITs and FTAs. According 
to a report by the Organization for Economic Cooperation and Development 
(OECD), among 2061 samples, 97% of the investment treaties have stipulated 
the survival clause (Gordon & Pohl, 2015). BITs are the main carriers of survival 
clauses, and almost all first-generation BITs stipulate survival clauses. Some typ-
ical national BIT models, such as Article 22 of the 2012 US BIT Model, Article 13 
of the 2008 German BIT Model, Article 52 of the 2004 Canadian BIT Model, and 
some newly revised National BIT Models, such as Article 38 of the 2015 Indian 
BIT Model and Article 34 of the 2012 Southern African Development Commu-
nity (SADC) BIT Model, all stipulate survival clauses. Although other IITs sel-
dom use survival clauses, there are still exceptions (Gordon & Pohl, 2015). For 
example, Article 45, Paragraph 3 and Article 47, Paragraph 3 of the Energy 
Charter Treaty (ECT) stipulate the survival clauses for the termination of provi-
sional application and general termination respectively. Although these two 
rules are slightly different, they produce the same effect and are typical survival 
clauses. As another example, Article 10, Paragraph 22 of the Comprehensive 
Economic Partnership Agreement (CEPA) between India and South Korea sti-
pulates that in case this agreement is terminated, the investment dispute chapter 
and some specific important substantive provisions will continue to apply to the 
investment established before the termination for 15 years. In addition, a rela-
tively special legislative practice distinguishes between mutual termination and 
unilateral withdrawal of a treaty. The Investment Agreement for the Common 

https://doi.org/10.4236/blr.2023.144103


Z. Wang 
 

 

DOI: 10.4236/blr.2023.144103 1881 Beijing Law Review 
 

Market for Eastern and Southern Africa (COMESA) Common Investment Area 
concluded in 2007, stipulates that if the contract is not renewed by consensus 
before the treaty expires, the survival period of the treaty should be 10 years; if a 
contracting party unilaterally withdraws from the treaty, the survival period 
should be 5 years. 

3. Analysis of the International Legal Text of the Survival  
Clause 

Under international law, the Vienna Convention on the Law of Treaties (VCLT) 
provides for the termination of treaties, but it does not explicitly deal with the 
rights and obligations of investors who are not parties to the VCLT. That is to 
say, VCLT has very limited competence to deal with issues concerning the sur-
vival clause. From further text analysis, the survival clause in IITs generally in-
cludes four elements: the duration, the investment scope, the content, and the 
restrictions of survival clause, and each element needs to be carefully handled 
and formulated so as to control the risks and challenges thereof. 

3.1. VCLT Cannot Properly Deal with the Issue of Investors’  
Survival Rights and Obligations 

VCLT does not specifically address the survival clause, but it does provide for 
the termination of the treaty. The termination of a treaty is a prerequisite for the 
survival clause. Therefore, it is necessary to discuss the termination rules in 
VCLT that are closely related to the survival clause, mainly including Articles 54, 
59 and 70, so as to better analyze the potential impact of international treaty 
rules on the interpretation of the survival clause. 

Articles 54 and 59 respectively stipulate the conditions of termination. Article 
54 states that a treaty may be terminated at any time by the consent of all the 
parties. This clause not only applies as a customary international law, but also 
underpins the joint termination of IITs. Article 59 provides that a treaty may al-
so be terminated by a subsequent treaty of the same parties on the same matter, 
provided that a certain relationship is established between the latter treaty and 
the earlier treaty. This clause supports the possibility that the old treaty will be 
terminated by the new treaty. This possibility depends either on the common 
will of the parties to make the relevant matters under the treaty only governed by 
the new treaty, or whether the two treaties cannot be applied simultaneously due 
to incompatibility. However, these two clauses only stipulate the conditions for 
the termination of the treaty, and do not explicitly deal with the effect of the 
termination, that is, what impact it will have on the relevant rights and obliga-
tions after the termination. Therefore, the two clauses do not give clear guid-
ance, at least in the case of joint termination of IITs. 

Article 70 stipulates the effect of termination, but the relationship between 
this article and the survival clause is still disputed. Article 70, paragraph 1, states 
that the termination of a treaty cannot affect the rights, obligations or circums-
tances of the parties prior to the termination, unless otherwise provided. In oth-
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er words, this article provides a presumption that the termination of the treaty 
cannot affect the prior rights, but it can be negated by mutual agreement. 
Therefore, one view is that the proviso indicates that contracting parties can 
modify the presumption rules of this article based on mutual consent, and even 
exclude the application of the survival clause when terminating the treaty, re-
sulting in the immediate termination of the treaty. On the other hand, there is an 
opposite view that this article refers to the rights and obligations of “states” ra-
ther than that of “individuals”. Therefore, this article cannot be invoked as an 
international law basis for the survival clause (Voon & Mitchell, 2011). That is to 
say, this article has no direct relationship with whether the survival clause ap-
plies to mutual termination of an IIT. The report of the International Law 
Commission also tried to clarify that the so-called “non-derogable rights, obliga-
tions or circumstances” here only refer to those rights, obligations or circums-
tances of the contracting parties to the treaty arising from the treaty implemen-
tation, not those vested interests of individual investors (ILC, 1966). As men-
tioned above, there are still many ambiguities and disputes in the interpretation 
of VCLT regarding the rights and obligations of investors after the termination 
of the treaty. 

3.2. Elements Analysis of the Survival Clause in IITs 

1) Duration of the Survival Protection 
Generally speaking, an IIT will go through several periods from its entry into 

force to its termination, including the initial valid period, automatic renewal pe-
riod, termination notification period, and survival period (duration of the sur-
vival protection). Together, these different periods contribute to the “duration of 
effect” of an IIT. As far as the survival period is concerned, after the termination 
of an IIT, the duration can be divided into the definite and the indefinite pe-
riods. 

The definite period varies from 5 to 20 years. For the long-term period, the 
2008 German Model BIT stipulates a 20-year duration of the survival protection, 
the 2004 Canadian Model BIT and the 2015 Norwegian draft Model BIT stipu-
late a 15-year duration. While some recent Model BITs stipulates a shorter dura-
tion, such as the Indian Model BIT in 2015 that only stipulates a duration of 5 
years. Of course, this does not mean that the duration of the survival protection 
features the difference between the old and the new BITs. According to the 
OECD, the duration may be related to the preference of the contracting parties, 
and has no obvious connection with the year in which the Model BITs are pub-
lished (Pohl, 2013). 

The indefinite period means that the duration covers the entire “life” of the 
prior investment until the relevant investment is closed. Survival clauses under 
some earlier BITs provided that the duration of protection depends on the exis-
tence of the investment contract, rather than specifying a definite period. In 
short, no matter what kind of survival period, it will affect the effectiveness of 
the treaty after it is terminated for a long time. According to statistics, survival 
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clauses extend the investment protection period by an average of at least 12.5 
years after the termination of the treaty (Gordon & Pohl, 2015). Such a lengthy 
period is somewhat unfriendly to international investment law reform, especially 
to those countries exercising unilateral termination. 

2) Investment Scope under the Survival Protection 
Firstly, the scope of investment under the survival protection could be divided 

into two categories: unlimited investment and limited investment under the 
BITs. Among them, the unlimited rules account for the majority of the current 
survival clauses, which stipulates that the treaty continues to apply to the in-
vestment made under the treaty before termination, and in many survival claus-
es, such investment includes not only the investment during the effective period 
of the BIT but also that before its effective period (Harrison, 2012). However, 
some other survival clauses only apply to the investment during the effective pe-
riod of BITs, such as Article 15 of the 2008 British Model BIT, and Article 34, 
Paragraph 4 of the 2012 SADC (The Southern African Development Communi-
ty) Model BIT, which stipulates that survival clause applies to “investments 
made during the period the Agreement was in force”. This kind of regulation 
will lead to a practical problem, that is, the investor has invested before the BIT 
takes effect, but decides to expand the original investment after the BIT takes ef-
fect. In this case, the problem is whether the investor’s newly expanded invest-
ment can be recognized as a new investment made during the BIT’s effective pe-
riod. The answer to this question is crucial because it determines whether the 
extended protection of the survival clause can be obtained after the termination 
of the BIT. Under limited investment rules, only a limited scope of investment 
has the opportunity to enjoy the survival protection of the treaty. For example, 
in the Belgian-Indonesian BIT in 1970, Article 13 stipulated that the survival 
clause only applies to “the contracts between a contracting party and investors of 
the other contracting party”, which is far limited than the scope under the BIT. 

In addition, the scope of investment protected by survival clauses can also be 
divided into investment before termination and investment before termination 
notification is issued. According to the OECD report, 39 out of 2061 BITs stipu-
late that the investment scope under the survival protection is limited to the in-
vestment before the country issues the notification of termination, that is to say, 
the investment during the period after the notification and before the termina-
tion takes effect is not protected by the survival clause, the stipulation of survival 
clause in China-Lebanon BIT in 1996 is a typical example. This increases the 
uncertainty risk for investors to a large extent, because it is generally difficult for 
investors to predict when the country will issue a termination notification. The 
period between the issuance of the notification and the official termination of 
the treaty is generally 6 - 12 months, during which investors are likely to be at 
the risk of being unprotected without awareness (Pohl, 2013). 

3) Content of the Survival Protection 
The content of the survival protection can be generally divided into two cate-

gories. One is the survival protection of treaty provisions, that is, the provisions 
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of the treaty continue to be effective for investors after the termination. This 
type can be further divided into full survival protection of the provisions and the 
restrictive survival protection of the provisions. The scope of the former covers 
all the provisions of the treaty, as in the Models BIT of the United Kingdom, In-
dia, and Norway mentioned above. The latter often excludes some specific pro-
visions, such as the preamble or final provisions of the treaty, and some also ex-
clude protocols or amendments. For example, some survival clauses adopt the 
general approach of “all other provisions” or “all provisions before this Article”, 
such as the Model BITs of the United States and Germany mentioned above, 
while other survival clauses adopt enumeration method. For example, the 1995 
Swiss Model BIT and the 2002 Swedish Model BIT both stipulate that the provi-
sions of Articles 1 to 10 continue to apply. In addition, Article 16 of the Chi-
na-Portugal BIT in 2005 and Article 18 of the China-Uzbekistan BIT in 2011 
both excluded the continued application of the Protocol by way of enumeration. 
This is mainly due to the fact that these excluded parts have certain impact on 
the interpretation of the treaty, especially the preamble. Because the core pur-
pose of the BIT is usually reflected in the preamble, the preamble is often used 
by the arbitral tribunal as an auxiliary tool for interpreting the terms of the trea-
ty (Shan & Gallagher, 2015). In addition, there are some special examples of the 
restrictive survival protection rules. These rules only contain a few specific pro-
visions which are actually the core rules of investment protection and dispute 
settlement mechanism under the BITs (Pohl, 2013). For example, the Energy 
Charter Treaty specifies that, when a country terminates the provisional applica-
tion of the treaty, only the “investment promotion and protection” and “dispute 
settlement” have a survival duration of 20 years. However, only enumerating 
certain provisions will actually separate the most-favored-nation treatment clause 
and other closely-related clauses, so there are few similar legislative practices. 

The other is the survival protection of the treaty content, which stipulates that 
the agreement or the agreement’s “protections” or “rights” will continue to ap-
ply. For example, the survival clause in Hong Kong-Australia BIT in 1993 stipu-
lated that “this agreement will continue to apply for 15 years”. The SADC Model 
BIT stipulates that the “Rights of Investors and Contracting States” will continue 
to apply. Article 12 of the 1999 French Model BIT stipulates that investments 
made during the effective period of the treaty continue to enjoy the “protection 
of the provisions of the treaty”. At the same time, China-France BIT also in-
cludes this regulation. This kind of rule may provide a broad interpretation 
space for the applicable scope of the treaty survival, because the “rights” of in-
vestors and contracting states, and the “protection of treaty provisions” are more 
abstract and inclusive than “provisions”, which is different from expressly speci-
fied provisions, or directly indicating the full survival protection of the “provi-
sions”. 

4) Exception of the Survival Clause 
There is a saying in German law: “There are no rules without exceptions”. 

There are also exceptions to the application of the survival clause. As stipulated 
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in Article 12 of the China-UK BIT, the survival protection “does not prevent the 
application of subsequent rules of general international law accepted by the 
Contracting Parties”. This explicitly emphasizes the external restrictions on in-
vestment treaties by the rules of general international law, that is, if the survival 
effectiveness of an IIT conflicts with the rules of general international law after 
its termination, it will be restricted. In such cases, the rules of general interna-
tional law take precedence. However, the international community does not 
currently have a systematic and universal understanding about the scope of gen-
eral international law, though we can still get a glimpse from the international 
customary law embodied in the VCLT and typical general international law. 
Under the VCLT framework, Articles 61 and 62 respectively provide for ex-
tremely special grounds for the termination of treaties. Article 61 stipulates that 
a treaty may be terminated by performance impossibility of the treaty, and Ar-
ticle 62 provides that a treaty may be terminated by an unforeseen fundamental 
change of circumstances. In theory, these rules could serve as grounds for states 
to unilaterally terminate IITs, but in practice the conditions of the rule are diffi-
cult to satisfy. And in the current practice, no claim was supported by the arbi-
tral tribunal based on these two types of reasons. In addition, jus cogens is also a 
typical type of general international law, and any violation of such rules cannot 
be justified by consent, acquiescence or recognition. Article 64 stipulates that 
new jus cogens has priority, and treaties that conflict with it shall be void and 
terminated. Whether survival clauses that stipulate the rights and obligations vi-
olate international jus cogens requires a specific judgment on the rules, therefore 
jus cogens does not necessarily disqualify all protections under the treaty from 
continuing to apply (Harrison, 2012). 

4. Investment Arbitration on the Survival Clause 

As to the effectiveness of the survival clause in different ways of termination, the 
attitudes in arbitration practice are not consistent. Termination of IITs can be 
divided into unilateral termination and mutual termination. According to data 
retrieval on the Investment Policy Hub, as of 2022, 390 IITs have been termi-
nated, including unilateral termination and mutual termination in a narrow 
sense. Whether it is unilateral or mutual termination, states need to have a clear 
understanding of the meaning and effect of these termination-related provisions. 
The author will analyze the application of the survival clause under the two ter-
mination methods separately from the perspective of arbitration practice in the 
following paragraphs. 

4.1. Investment Arbitration Concerning Unilateral Termination 

At present, in terms of the arbitration concerning unilateral termination, the 
disputes are mainly over the survival protection when withdrawing or terminat-
ing the provisional application of the Energy Charter Treaty. In the Yukos Uni-
versal v Russian Federation case, the dispute over arbitration jurisdiction lies in 
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the interpretation of Article 45 of the Energy Charter Treaty concerning the ex-
ception rule of provisional application, that is, the scope of the provisional ap-
plication of the treaty. The arbitral tribunal held that, according to Article 45, 
paragraph 1, the criterion for judging whether provisional application is com-
patible with the domestic constitution or laws should be understood as “All-or- 
Nothing”, rather than analyzing with “Piecemeal Approach”. Therefore, the ar-
bitral tribunal finally held that the circumstances of this case did not meet the 
conditions of the proviso, so Russia met the conditions of provisional applica-
tion. Therefore, even if Russia sent a notification of termination of provisional 
application, the treaty would continue to be in force due to its survival clause, 
including the dispute settlement rules in the fifth part of the treaty. Accordingly, 
the arbitral tribunal concluded that it had jurisdiction. 

Judging from the practice, in the case of unilateral termination, as long as a 
prerequisite is met, that is, to confirm that the contracting party is bound by the 
IIT, then the application of the survival clause is beyond doubt, unless otherwise 
exception, and the circumstances satisfy this exception. Those countries or re-
gions that requested unilateral termination, such as Latin America, India, Indo-
nesia, and South Africa, will still not be able to get rid of the impact of the ter-
minated treaty in the next 5, 10 years or even longer (Crockett, 2015; Schlem-
mer, 2016). Therefore, in the process of reforming the international investment 
treaty system, some countries’ efforts to unilaterally terminate IITs in order to 
express their dissatisfaction with the old generation of investment treaties and 
their eagerness to reform of the investment system ended up in vain. Instead, 
they would be constantly constrained by the survival clause, and the old genera-
tion of investment treaties would cause postponement of reform. 

4.2. Investment Arbitration Concerning Mutual Termination 

The situation of mutual termination is more complicated than unilateral termi-
nation, and there is no consensus internationally on whether the survival clause 
can be terminated in this case. At present, there roughly are three opinions. The 
pros holds that the contracting parties have the right to mutually terminate the 
IIT, including the survival clause; on the contrary, the cons believes that the sur-
vival clause is not affected by the mutual termination; and the compromised 
views that mutual termination should be subject to certain restrictions, and un-
der certain conditions, the survival clause may have effect. 

On the one hand, in some arbitration cases, the survival clause applicable to 
mutual termination has been broadly interpreted by the arbitral tribunal or 
agreed by both parties to the dispute, which has led the arbitral tribunal to have 
jurisdiction. For example, in the case of Impresa Grassetto SPA, in Liquidation 
v. Republic of Slovenia, the arbitral tribunal held that it had jurisdiction. Al-
though Article 14 of the Italy-Slovenia BIT only stipulated that “termination of 
this agreement” would activate the survival clause, the arbitral tribunal held that 
in the case of mutual termination the investors also have the right to initiate in-
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vestment arbitration in accordance with this clause. 
On the other hand, the tacit termination of the intra-EU BIT when new 

member states joined the EU has also triggered investment arbitration disputes 
over the effectiveness of the survival clause. Arbitral tribunals often hold that the 
mutual termination of the BIT does not affect the effectiveness of the survival 
clause. For example, the arbitral tribunal in the Eastern Sugar B.V. v. The Czech 
Republic held that none of the treaties of the European Union, the treaty of ac-
cession to the European Union, and the Netherlands-Czech BIT clearly indi-
cated the validity of the BIT under the existing circumstances. Therefore, in the 
absence of specific rules, the effect of joining the EU on intra-EU BIT needs to 
be judged according to the VCLT. The arbitral tribunal put forward three rea-
sons, refuting Czech Republic’s argument that the latter treaty takes precedence 
over the earlier treaty under Article 59 of the VCLT, thus denying the defense 
that the intra-EU BITs were tacitly terminated mutually. This is also why the ar-
bitral tribunal has always followed its long-standing arbitration theory, which is, 
EU law and the intra-EU BITs do not conflict with each other, and the latter 
cannot be implicitly terminated by joining the EU (Tropper, 2020). To say the 
least, the obiter dictum notes that, according to the survival clause of Article 13 
(3) of the Netherlands-Czech BIT, the arbitral tribunal also rejected the claim 
that accession to the EU implied the termination of the intra-EU BITs and also 
terminated the survival clause under the BITs. That is, the arbitral tribunal held 
that even if joining the EU meant terminating the intra-EU BITs, the BITs would 
continue to have effect based on the survival clause. Another example is that, in 
the case of Marco Gavazzi and Stefano Gavazzi v. Romania, the arbitral tribunal 
also holds that even though the Italian-Romanian BITs have been mutually ter-
minated according to the proposal of the European Commission, the survival 
clause still grant the arbitral tribunal jurisdiction (Wilske & Edworthy, 2016). 

Similar logic can also be reflected in the arbitral awards when contracting par-
ties jointly concluded a new treaty and terminated the old treaty. For example, 
the arbitral tribunal in the Walter Bau v. The Kingdom of Thailand case held 
that the 1961 BIT between Germany and Thailand was terminated when the new 
BIT signed in 2002 came into effect (October 2004). And according to Article 14, 
paragraph 3 of the 1961 BIT, Articles 1 to 13 would continue to be valid for 10 
years after the termination. Accordingly, the ISDS mechanism under the 1961 
BIT would still apply until October 2014, and investors would accordingly enjoy 
such remedy right. To be clear, even if the contracting parties agree that the later 
BIT indicates the termination of the previous BIT, the previous BIT will contin-
ue to apply due to the survival clause. Some scholars believe that these two arbi-
tral awards can be regarded as the development of international law and a re-
construction of existing theoretical terms (Wackernagel, 2016). In addition, In 
the case of Ping An v Belgium, the arbitral tribunal rejected the Ping An’s claims 
based on the 1986 BIT (old BIT) as the substantive basis and the 2009 BIT (new 
BIT) as the jurisdictional basis, but agreed that the 1986 BIT would guarantee 
the investors’ investment interests and the right to submit to arbitration for 10 
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years after the termination of the treaty. 
To sum up, the arbitral tribunals hold a similar view, if there is no provision 

for the effectiveness of the modification or termination of the survival clauses in 
the old treaty, the arbitral tribunals will tend to support that the survival clauses 
continue to have effect. From the perspective of VCLT, this inference actually 
conforms to the logic of presumption in Article 70. In addition, the theories in 
VCLT have also been used to explain the effectiveness of survival clauses, in-
cluding third party rights, legitimate expectations, and vested interests (Tropper 
& Reinisch, 2022). In detail, first of all, the contracting parties to IITs are coun-
tries or regions, but the beneficiaries of investment protection are investors. 
Therefore, according to legal certainty and “res inter alios acta, aliis nec nocet 
nec prodest”, even if the parties mutually terminate the treaty, it should not im-
mediately affect the legitimate interests of third-party investors. Second, from 
the perspective of legitimate expectations, some argue that investors rely on the 
protections of the investment treaty when setting up their investment, and that 
they are therefore entitled to expect these protections against an abrupt mutual 
termination of the contracting parties. Finally, it is argued that investors have a 
vested interest in investment protection rights when they invest, and survival 
clauses are no exception. However, these interpretations have also caused great 
controversy in international investment law, and there are endless voices of crit-
icism. For this reason, some countries and regions try to clarify the effectiveness 
of the survival clause in a consensual way. For example, the exchange of letters 
between the Czech Republic and Malta clearly stipulates that according to Ar-
ticle 12, paragraph 3 (survival clause) of the BIT between the two countries, the 
rights or legal expectations acquired before the termination of the BIT will be 
respected under the framework of EU law. In 2016, Indonesia and Argentina 
reached an agreement to mutually terminate the BIT between the two countries 
and at the same time terminate the survival clause under the BIT (Yeo & Menon, 
2016). On January 15, 2019, the governments of the 22 EU member states made 
a statement that since EU law takes precedence over the BIT between member 
states, the investor-state arbitration clauses in the BIT, including the survival 
clause, which violate EU law, will no longer have any effect. In 2020, EU member 
states signed the “Agreement for the Termination of Bilateral Investment Trea-
ties between the Member States of the European Union” (“Termination Agree-
ment”), and decided to terminate the intra-EU BIT and at the same time termi-
nate the survival clauses in these BITs. The practice of terminating the survival 
clause at the same time as terminating the treaty reflects the consideration of the 
contracting parties to the possible disputes arising from the survival clause, but 
this approach has also caused many controversies. In particular, the Termination 
Agreement stipulates that “new arbitration proceedings” on and after March 6, 
2018, and “pending arbitration proceedings” before the exact date, shall not rely 
on the intra-EU BITs terminated by the agreement, which seems to be contrary 
to the principle of non-retroactivity of the law. 
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5. China’s Response to the Reform of the Survival Clause 
5.1. Improvement of the Survival Clause in IITs 

Based on the existing legislative texts and arbitration practice, this part puts for-
ward the key points of improving the textual rules of the survival clauses of Chi-
nese International Investment Treaties (Chinese IITs), hoping to benefit the 
reform on Chinese IITs. 

1) Duration of the Survival Protection 
As mentioned above, there is no obvious trend in the duration of the survival 

protection. As far as the three versions of China’s Model BIT are concerned, the 
10-year duration has been adopted, and there is no tendency to change in the 
proposed draft of the new model. But as for the current arbitration practice on 
the unilateral termination, the longer the duration is stipulated, the longer the 
effect of the treaty will last, and the longer it will hinder the country’s reform re-
lated to international investment treaty system. In the case of mutual termina-
tion of the investment treaty, the effectiveness of the survival clause is still con-
troversial, but there is still the possibility that the survival clause is considered to 
be validly applicable, which will have the same impact as the unilateral termina-
tion. Therefore, while some countries tried to break through the rules of the ex-
isting model by establishing a new model, they also unanimously expressed their 
intention to shorten the duration of the survival protection. As mentioned in the 
comments to Article 34 of the 2012 SADC Model BIT, the Drafting Committee 
agreed that the duration should end within a shorter time frame. There is even a 
point of view that summarizes the new features of the termination rules of IITs, 
with the lack of provisions on the initial period of validity and the survival pro-
tection after termination (Pohl, 2013). 

This paper believes that at the current stage, the duration of the survival pro-
tection has little impact on China. On the one hand, from the perspective of the 
legislative purpose of the survival clause, the long-term nature of the investment 
cycle determines the long-term nature of the duration itself. On the other hand, 
judging from the status quo of China’s international investment, China is in the 
dual status of a capital importing and exporting country, and it is unlikely that 
China will unilaterally terminate the investment treaty, resulting in rare impact 
on China in this respect. 

2) Investment Scope under the Survival Protection 
From the perspective of the scope of investment, most of the survival clauses 

directly use the “investment definition” as the scope of investment for survival 
protection. However, as mentioned above, it is necessary to clarify the time and 
type of investment, otherwise it will not be conducive to the predictability of ar-
bitration interpretation. On the one hand, the survival clause should explicitly 
stipulate whether survival protection applies to the investment established before 
the IIT takes effect. On the other hand, it should also consider whether to limit 
the investment sector that is protected by survival clause to certain extent. There 
are only a few survival clauses that distinguish different survival protections ac-

https://doi.org/10.4236/blr.2023.144103


Z. Wang 
 

 

DOI: 10.4236/blr.2023.144103 1890 Beijing Law Review 
 

cording to different investment sectors. For instance, in 1984, paragraph 3 of Ar-
ticle 13 of the Costa Rica-France BIT stipulates that there are two kinds of sur-
vival protection. The duration of general investment survival protection is 15 
years after the termination of the treaty, while the duration of investment sur-
vival protection in the mining sector is 20 years. In this sense, this paper believes 
such methods with limitation can provide certain restrictions on the effective-
ness of the survival clauses and provide a textual example for China’s specific 
policy choices. 

3) Content of the Survival Protection 
Chinese BITs are focused on the survival protection of treaty provisions, 

among which the restrictive approach accounts for a relatively large proportion, 
accounting for 96 of the 118 Chinese BITs available in the Investment Policy 
Hub. To protect the treaty provisions is more definite than to simply protect the 
treaty itself, though the former often excludes the survival protection of the 
preamble, final clauses and the protocol, which are usually inseparable from the 
systematic interpretation and purpose interpretation of the treaty. Therefore, it 
can be argued that, in potential investment arbitration, the survival protection 
by this approach would be limited to a certain extent. However, there are also 
some BITs that specifically stipulate the survival protection of appendices and 
footnotes. For instance, Article 35 of the China-Canada BIT provides that Ar-
ticles 1 to 34, and paragraph 4 of Article 35, will continue to apply after the ter-
mination of the treaty, while paragraph 4 provides that the annexes and foot-
notes contribute to the integrity of the treaty. The provisions of the China- 
Nigeria BIT signed in 2001, including the revised rules, would continue to apply 
after termination. Article 52 of the 2004 Canadian Model BIT and Article 38 of 
the 2016 Agreement between Canada and Hong Kong, China SAR Protection 
and Promotion of Investments have added the survival application of paragraphs 
1 and 2 of the final clauses. These final clauses respectively stipulate the integrity 
of the treaty and the annexes and the rules for the effectiveness of the treaty. 
This reflects the legislators’ consideration of the survival protection of the treaty 
as a whole, as well as the impact of the specific effective time on the scope of 
survival protection. 

This paper believes that the restrictive approach is aimed for clarity, but it of-
ten lacks integrity, which inevitably restricts the protection of Chinese investors’ 
overseas investment. Therefore, the approach of full survival protection of pro-
visions with higher integrity, or the restrictive approach of specifically listing the 
contents such as attachments, should be considered by Chinese Investment 
Treaties. 

4) Exception of the Survival Clause 
At present, only the China-England BIT stipulates exception rules among 

Chinese BITs. Analyzing the exception in the legislation of the survival clause 
can clarify the scope and limitations of the rule, and to figure out the connection 
and common attributes between international investment treaty law and inter-
national law. However, there is little practical experience about exception rule 
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and it is not quite operable. At the same time, the concept of “rules of general 
international law” will more or less affect the space for discretion. This paper be-
lieves that invoking general international law to clarify the scope of application 
of the survival clause would add uncertainty of law, and from the perspective of 
pragmatism, general international law also lacks legislation practice. Therefore, 
there seems to be no urgency for legislating the exception for the survival clause 
at present. 

5.2. China’s Stand on the Survival Clause Disputes 

Based on the arbitration practice concerning unilateral termination and mutual 
termination, this section looks for how China should response to the different 
legal effects produced by these two approaches of termination. 

1) Unilateral Termination 
Only a few states terminated IITs unilaterally. For instance, in 2017, India un-

ilaterally terminated 17 IITs (UNCTAD, 2018). China so far has no such exam-
ple. The application of the survival clause after unilateral termination is not con-
troversial, as long as the specific circumstances do not fall into the exception of 
these clauses. Perhaps it can be said that to unilaterally terminate is a compro-
mise between long-term interests and short-term interests for these countries. In 
other words, the choice of unilateral termination means that the states grant for-
eign investors ten or twenty years of survival protection in exchange for the 
longer-term IIT reform benefits. 

2) Mutual Termination 
The mutual termination may seem to bypass the defect of the survival protec-

tion. However, whether the survival clause would automatically terminate as a 
result of mutual termination is still controversial. China’s current practice of BIT 
is to replace the old treaty with a new treaty, which does not involve the effec-
tiveness of survival clause. In contrast, the Czech Republic has terminated the 
BIT in recent years by adopting a two-step approach. The first step is to mutual-
ly terminate the BIT. The two contracting parties reach a consensus through an 
exchange of letters on the termination of the BIT. In the second step, the con-
tracting parties mutually agree that the survival clause is no longer applicable 
(Miron, 2014). In addition, as mentioned above, EU clearly states that the ter-
mination of the intra-EU BITs will terminate the survival clauses at the same 
time. Although such an approach still needs to be verified in practice, it provides 
a constructive method for countries to mutually terminate IITs. In practice, the 
arbitral tribunal may choose the object and purpose of the BIT and the language 
of the survival clause as guiding principles in the absence of explicit provisions 
on the application of the survival clause (Harrison, 2012). This means that when 
terminating a treaty, a contracting party must clearly indicate the termination of 
the survival clauses as well as the rights and obligations arising from the treaty. 

The clear indication can be divided into two types. 
The first is to expressly state the termination of the survival clause when ter-

minate the treaty, such as “terminate the rights and obligations of contracting 
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parties and any rights and obligations of investors arising from the treaty, in-
cluding resorting to domestic or international dispute settlement for violations 
of the treaty after termination” and “provisions shall not survive or apply after 
termination” in Article 21.4 of South Korea-Chile FTA, which terminates the 
BIT between the two countries in 1996 and at the same time terminates the 
rights and obligations derived from the BIT. These clauses expressly state that 
the termination of the rights and obligations under the BIT means the intention 
of both parties to terminate the application of the survival clause. The above- 
mentioned Termination Agreement of EU is also an example, but it should be 
noted that these clauses should not violate the principle of non-retroactive law. 

The second is to clear indicate that the survival clauses are revised when the 
treaty is terminated. Such as expressly terminating the treaty but retaining a spe-
cific survival protection for the specific investment for a shorter period, which 
constitutes an amendment to the final clause of the terminated treaty and effec-
tively terminates the treaty. For example, Annex 10-E of the investment chapter 
of the Australia-Chile FTA clearly stipulates that the 1996 Australia-Chile BIT 
and its protocol will be terminated on the effective date of the FTA, while para-
graphs 2 and 3 of this article provide for the proviso of termination, prohibiting 
the conduct-related prior investment that occurred before the FTA from imme-
diate termination, and giving such investment a three-year time limit to bring 
claims after the FTA comes in effect. This paper believes that although the clause 
does not specify the application of the survival clause, the proviso can be re-
garded as a new quasi-survival clause agreed by the contracting parties, which 
provides investors with certain original investment protection after the termina-
tion. Such protection is consistent with the legislative purpose of the survival 
clause, but it adds certain restrictions on the duration and scope of protection, 
shortening the period of survival protection to 3 years, and the scope of survival 
protection is also limited only to those affected by the behaviors, facts or situa-
tions. The legislator’s intention to establish a new survival rule can also be 
glimpsed from paragraph 4 of this article, which indicates that both parties agree 
that this article “constitutes an amendment to Article 12 (Final Clause) of the 
previous BIT and effectively terminates this BIT”. In this sense, the rule aims to 
restrict the simultaneous application of the old and new treaties, and effectively 
modify the application of the survival clauses in the old treaties. Similar state 
practices include Article 10, Paragraph 20 of the Peru-Singapore FTA, but this 
article does not clearly express the revision of the final clause that includes the 
survival clause in the previous treaty. 

6. Conclusion 

At present, international community has come to realize the necessity of re-
forming the international investment law system, and constant efforts are made 
to improve the drafts of BIT negotiations. Just like any other legal issues, there is 
a tension between legal stability and flexibility in survival clauses. Judging from 
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the current legislation and state practice of survival clauses, most of them still 
prefer legal stability to legal flexibility. At the same time, with the signing of the 
EU Termination Agreement, the current state practice of mutual termination of 
treaties has greatly influenced the situation in EU, while for other countries or 
regions, there still exist certain difficulties in mutual termination. Whether it is 
mutual termination of treaty obligations or to jointly reach a new treaty to re-
place the old treaty, the political and economic costs for the parties are relatively 
high. This paper believes that certainty is a bridge that eases the tension between 
stability and flexibility. Therefore, strengthening and clarifying the provisions 
that stipulate the relationship between the terminated treaty and subsequent 
treaty, is of great significance to international investment law reform. Under the 
reform of the international investment law system, the expiry of the investment 
treaty provides a good opportunity for the reform of the system, and the country 
can take some effective actions to deal with the challenges of current interna-
tional investment law system. 
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