CA
9.
%

Scientific
0 0‘ Research
€4% Publishing

L)

Beijing Law Review, 2022, 13, 278-289
https://www.scirp.org/journal/blr
ISSN Online: 2159-4635

ISSN Print: 2159-4627

Aggression and Determination: Two Basic
Issues of International Law in the
Russia-Ukraine Conflict

Keran Zhao?*, Fengcheng Xiao?

"Law School of University of International Business and Economics, Beijing, China

*Institute of Military Law, China University of Political Science and Law, Beijing, China

Email: *keran_z@139.com

How to cite this paper: Zhao, K. R., & Xiao,
F. C. (2022). Aggression and Determination:
Two Basic Issues of International Law in
the Russia-Ukraine Conflict. Bejiing Law
Review, 13,278-289.
https://doi.org/10.4236/blr.2022.132018

Received: May 5, 2022
Accepted: May 27, 2022
Published: May 30, 2022

Copyright © 2022 by author(s) and
Scientific Research Publishing Inc.

This work is licensed under the Creative
Commons Attribution International
License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

[Omom

Abstract

After the conflict between Russia and Ukraine broke out, western countries
such as the United States regarded Russia as the aggressor, and asked other
countries to do the same, but China, India, Brazil, Turkey and other countries
did not accept such request and took a neutral position, which made western
countries such as the United States very dissatisfied. Aggression and neutrali-
ty have become two basic issues of international law that cannot be avoided
by the international community today in dealing with the conflict between
Russia and Ukraine, which deeply affect the attitude, thinking and process of
resolving this conflict. In accordance with the provisions of the United Na-
tions Charter, the existence of any act of aggression shall only be determined
by the Security Council, and individual or collective determination made by
any country has no legal effect under the international law. However, the Se-
curity Council does not always determine, and in cases where the Security
Council fails to do so, the natural rights of countries outside the conflict to
remain neutral about the conflict still exist. The provisions of the United Na-
tions Charter on the determination of aggression act are the most important
achievements of international law formed on the basis of experience and les-
sons from the two world wars and are of great practical significance to the
guarantee of international peace and security, and abandoning and ignoring
them will undermine the foundations of today’s international order. Law is
the stabilizer of politics and diplomacy. Acting in accordance with the United
Nations Charter helps us to have a realistic view of the causes of conflicts, and
is conducive to the resolution of conflicts and the restoration of peace. Failure
to do so often adds fuel to the fire and expands the conflict, which can easily
lead to consequences worse than the conflict itself.
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1. Introduction

At the beginning of this year, the armed conflict between Russia and Ukraine
shook the world. Although Russia’s military action against Ukraine has not been
smooth sailing for Moscow (Johannesson, 2017), politicians and media of the
U.S. and other western countries regarded Russia as the aggressor, and on vari-
ous occasions requested other countries to join them in accusing, sanctioning,
and dealing with Russia. However, China, India, Brazil, Turkey and other coun-
tries took a different position and remain neutral. These two attitudes and prop-
ositions led to significant divergence around the world, and heated and some-
times emotional debates occurred in the UN Security Council and various dip-
lomatic occasions, as well as in we-media and various social platforms. History is
continuous, and the international order, expressed in the form of law, should
maintain its necessary stability. Today’s international community already has the
international law order widely recognized around the world, which should con-
stitute the basis for today’s discussion of the two basic issues of international

law, i.e. aggression and neutrality in the face of the Russia-Ukraine conflict.

2. The Institutional Arrangement for Determination of Acts
of Aggression in the Contemporary International Law

The legal norms on aggression in the international law have undergone and are
still undergoing a thought-provoking development process. From the 17th cen-
tury to the 19th century, the scholars of international public law, represented by
Grotius, were mainly interested in the distinction between just wars and unjust
wars when discussing wars between countries, but they did not form any statu-
tory international law on such distinction, nor did they form a legal concept of
aggression. From the mid-19th century to the early 20th century, enthusiasm for
the distinction between just and unjust wars gave way to attention on the rela-
tionship between belligerent and non-belligerent States, resulting in the devel-
opment of a series of neutrality laws in the form of international conventions. At
that time, the concept of aggression had not yet been created in the international
law, and waging war was regarded as a right of sovereign States to handle inter-
national relations. There were no binding provisions in the international law,
and only neutrality law and international humanitarian law were legally binding
on acts of war, which sounds unbelievable to people today. After World War I,
the Covenant of the League of Nations, adopted in 1919, stipulates that war
could only be waged by one State against another after three months of arbitra-

tion and judicial settlement as set forth in the Covenant. Failure to comply with
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this provision was a breach of the Covenant, and other Members of the League
undertake to prohibit intercourse with the covenant-breaking State, but have no
obligation to take military action to stop the war. In such cases, the right of the
State to wage war still exists and its act of war shall not be considered a violation
of the international law'. The adoption of the Kellogg-Briand Pact in 1928
marked a major turning point, and through this Convention, the international
community abandoned war as an instrument for promoting national policy. This
Convention served as the basis of the international law for determining crimes
against peace at the Nuremberg Trials in 1946. However, the shortcoming of this
Convention is that it stipulates things mostly in principles without operational
provisions. During the birth of the UN Charter, the international community
discussed this issue in depth and came up with the following solution in the
Charter: Article 2 of the UN Charter stipulates that all Members shall settle their
international disputes by peaceful means and refrain from the use of threat or
force; then in Chapter VII it states that the Security Council shall determine the
existence of any threat to the peace, breach of the peace, or act of aggression and
choose to take the action provided for in the Charter (Liang, 1998). Aggression is
at that point prohibited under the international law and there are specific pro-
cedures for dealing with it. Thereafter, in the course of their compliance with the
Charter, various countries believed that the determination of aggression was not
clear in terms of substantive law and should be perfected. As a result, the United
Nations General Assembly adopted the Resolution on the Definition of Aggres-
sion in 1974, which stipulated seven acts that constitute aggression, such as the
attack by the armed forces of a State of the territory of another State, armed
forces, merchant ships, etc. As long as one of them exists, the act of aggression
can be determined. It is important to note that the text of the Resolution ex-
pressly states that it shall not affect the functions and powers of the Security
Council under the Charter, and the Security Council has the power to determine
that acts other than those seven constitute acts of aggression, and to determine,
on the basis of other circumstances, that those seven acts do not constitute
acts of aggression.” Therefore, failing within the definition of aggression set out
in the Resolution is not a sufficient condition for concluding that an act of ag-

gression has been committed, and it’s not correct to say that any State or indi-

'Article 16 of the Covenant of the League of Nations provides that should any Member of the
League resort to war in disregard of its covenants, other Members of the League undertake to sub-
ject it to the prohibition of intercourse between their nationals and the nationals of the cove-
nant-breaking State, and the prevention of financial and commercial or intercourse, but no other
obligation is stipulated. It also provides that it shall be the duty of the Council in such case to rec-
ommend Members of the League to contribute to the armed force to be used to protect the cove-
nants of the League, but nothing more.

See Article 2 of the Resolution on the Definition of Aggression: “the Security Council may, in con-
formity with the Charter, conclude that a determination that an act of aggression has been commit-
ted would not be justified in the light of other relevant circumstances, including the fact that the
acts concerned or their consequences are not of sufficient gravity”; Article 4: “The Security Council
may determine that other acts constitute aggression under the provisions of the Charter”; Article 6:
“Nothing in this Definition shall be construed as in any way enlarging or diminishing the scope of
the Charter, including its provisions concerning cases in which the use of force is lawful.”
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vidual can rely on this definition to determine that a State has committed an act
of aggression.

According to the provisions of the UN Charter, when the Security Council
makes a determination on an act of aggression, it needs to follow the voting
procedures stipulated by the Charter. Specifically, when the Security Council
determines nonprocedural matters such as an act of aggression, determination
can only be made by an affirmative vote of nine members including the concur-
ring votes of the five permanent members. The Security Council shall not de-
termine that there is an act of aggression if one of the five permanent members
disagrees or affirmative votes (including concurring and abstentions but ex-
cluding votes cast against the proposal and being absent) of the non-permanent
members are less than four. Then came a misleading situation: in 2010, the
amendments on the crime of aggression was adopted by the Conference of States
Parties of the Rome Statute of the International Criminal Court, which defines
the crime of aggression and sets out the conditions under which the jurisdiction
of the International Criminal Court can be exercised. Some people think that the
amendments give the International Criminal Court the right to determine acts of
aggression, but that is not the case. Although complex and ingenious efforts in
procedures were made through these amendments to give the International
Criminal Court jurisdiction over the crime of aggression, they clarified at the
same time that a determination of the crime of aggression by the International
Criminal Court shall not contradict with the determination made by the Security
Council. Only when the Security Council does not make such determination,
and it does not request the International Criminal Court to stop investigation
and prosecution on the crime of aggression, can the International Criminal
Court make a determination on the crime of aggression.> Even if the Court
makes a determination on the crime of aggression in such circumstances, it does
not mean that the International Criminal Court substitutes for the Security
Council in determining the acts of aggression, because there is another impor-
tant condition for the Court to exercise its jurisdiction over the crime of aggres-
sion, namely, the acceptance by the State concerned of the Court’s jurisdiction
over the crime of aggression.* This shows that the Rome Statute only provides
the legal procedure for punishing the crime of aggression with consent by State

concerned as the precondition, which is totally different from the Security

3See Article 15 bis (6), (7) and (8) of the Amendment on the Crime of Aggression: Before the Proc-
urator to proceed with the investigation in respect of a crime of aggression, he shall first the Secre-
tary-General of the United Nations of the situation; where the Security Council has made such a
determination, the Prosecutor may proceed with the investigation; where no such determination is
made by the Security Council within six months after the date of notification by the Prosecutor to
the Secretary-General, the Prosecutor may proceed with the investigation, provided that the
Pre-Trial Division of the Court has authorized the commencement, but he Security Council has the
power to notify the Court to defer investigation and prosecution.

“See Article 15 bis (4) and (5) of the Amendment on the Crime of Aggression: A State Party can
declare that it does not accept such jurisdiction; in respect of a State that is not a party to this Sta-
tute, the Court shall not exercise its jurisdiction.
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Council’s power to determine the acts of aggression.” Above all, under the inter-
national law today, only the Security Council has the power to determine the
acts of aggression on behalf of the international community, and whatever the
actual circumstances are, the Security Council has the power to determine that
there is no act of aggression, or it can make no determination as to whether an
act of aggression is constituted. This is the institutional arrangement for deter-

mination of acts of aggression in the contemporary international law.

3. The Security Council’s Exclusive Power to Determine
Acts of Aggression Is the Legal Wisdom of the
International Community

The UN Charter’s institutional arrangement for determining acts of aggression
seems not fair and democratic enough, because this power is delegated not to the
UN General Assembly, which is composed of a large number of member States,
but to the Security Council, which is composed of only a dozen or so members.
Moreover, among these countries in the Security Council, there are five perma-
nent members with permanent seats, who have the right to veto. Such an institu-
tional arrangement seems to be quite vulnerable to criticism. But in fact, it was
the result of a long and in-depth discussion within the international community
after the two painful world wars. It was agreed by the vast majority of countries
in the world. For more than 70 years since its formation, it was never opposed by
a majority of countries. Instead, it is insisted by the majority of countries re-
peatedly. The international law was not formulated according to the logic of fair-
ness and democracy by elected or recommended legislators. Rather, it was formed
through negotiation by all sovereign States of the international community and
is a reflection of the common will of States based on the consent of sovereign
States. Respect for and compliance with international law mainly means res-
pecting and following the common will within the international community of
sovereign States on the basis of negotiation and consensus, which is the basic le-
gal doctrine of the international law.°

The legitimacy of the UN Charter’s institutional arrangement for determining
acts of aggression can also be understood from its practical effects. Since the
birth of the UN Charter, its institutional arrangement of Security Council’s ex-
clusive power to determine and take action against acts of aggression has played
an important and irreplaceable role in the maintenance of international peace
and security in three aspects. First, it curbs the impulse of some States to deter-
mine, on their own, that other States have committed acts of aggression and to

compel international community to take military and non-military action.

>See XUE Ru, Study on the Relationship between the International Criminal Court and the Unitea
Nations Security Council, discussion on the exclusivity of Security Council in determining state acts
of aggression in Section II and Section IV of Chapter Four, Law Press China, 2016, pp. 195-212,
229.

See GU Zuxue, International Law: Existence and Development as Law, Discussion on whether in-
ternational law is law and how it differs from domestic law in Part V of Chapter One, Xiamen Uni-
versity Press, 2018 Version, pp. 12-15.
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Whenever there is an armed conflict between States, it’s not uncommon for an
individual State or some States to conclude that a State has committed an act of
aggression, and try to mobilize forces in the international community to take its
or their desired action. Without the provisions of the Charter for the Security
Council to determine and take action, it will provide convenience for an indi-
vidual State or some States to judge by themselves the behavior of other States,
while other States will lack basis from the international law to restrain their own
judgment and unilateral action. The provisions of the Charter are conducive to
curbing unilateralism and maintaining international peace and security on a
larger scale. Leaving the power for determination of acts of aggression to the Se-
curity Council rather than to any single State or some States acting on their own,
will greatly enhance the credibility of the judgment about whether a war is a just
war and the legitimacy of the use of force in the name of the international com-
munity. Second, it ensures coordination, consistency and mutual balance among
major powers in the maintenance of international peace and security. The five
major powers recognized by the international community as permanent mem-
bers of the Security Council enjoy the equal right of veto, therefore when faced
with major issues relating to international peace and security, political issues can
be transformed into legal ones, so that the major powers can try their best to
reach consensus in law and minimize serious differences among them. Through
the voting procedure of the Security Council, if a consensus of the major powers
can be reached, every party will be satisfied; if one of them does not agree, the
other major powers should give up, which is another form of consensus of the
major powers. For more than 70 years, the ratio for occurrence of the ideal situ-
ation of unanimity among the major powers is not high, especially when the
conflicts involve the major powers themselves, it is almost impossible to reach
unanimity at the Security Council. The unanimity system of the major powers at
the Security Council plays a balancing role to a large extent.” Third, it has helped
the international community to solve many issues that threaten and undermine
international peace and security. For more than 70 years, the Security Council
has made relatively few determinations on and taken relatively few actions
against acts of aggression, but this institutional arrangement has been applied to
the UN peacekeeping operations to a large extent. To date, there have been 71
United Nations peacekeeping operations implemented pursuant to Security
Council resolutions. Without the institutional arrangement regarding the Secu-
rity Council, UN peacekeeping operations as well as the military action taken in
response to Iraq’s aggression towards Kuwait in 1991 would have lacked basis in
the international law. Therefore, it must be said that the UN Charter’s institu-
tional design of entrusting the Security Council with the primary responsibility
for the maintenance of international peace and security embodies the legal wis-
dom of the international community and should still be firmly respected and
complied with today.

’See International Law: Existence and Development as Law, Discussion on veto power of the per-
manent members of the UN Security Council in Chapter Ten, mainly on page 267.
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4. Reservation Scope for the Right to Be Neutral in
Contemporary International Law

The institutional arrangement for determination of acts of aggression in con-
temporary international law restricts the State’s right to be neutral (Jennings &
Watts, 1985). The provisions of the UN Charter indicate that, following an armed
conflict between States, if the Security Council makes a determination of the act
aggression and takes actions to stop the aggression in accordance with the provi-
sions of the Charter, or authorizes Member States to take actions to stop the act
of aggression, then all UN Member States shall not be neutral, that is, they can-
not refuse to implement Security Council resolutions with the excuse of being
neutral, and such refusal constitutes a violation of the international law®. A typi-
cal example of such situation is the Iraq’s aggression towards Kuwait in 1990,
which was followed by a series of Security Council resolutions concluding that
Iraq had committed an act of aggression and authorizing all UN Member States
to use all necessary means to implement the Security Council’s resolutions deal-
ing with Iraq’s act of aggression. In the following year, the multinational forces
led by the United States launched a military offensive against the Iraq army with
authorization by the Security Council, forcing Iraq to accept the Security Coun-
cil resolutions and withdraw from Kuwait. In that process, no UN Member State
had the right to be neutral between Iraq and Kuwait, to be neutral to Security
Council resolutions or to be neutral between the multinational forces and Iragq,
which means that the right to be neutral of all UN Member States is restricted by
the relevant Security Council resolutions and such restriction derives from the
force and effect of the international law granted by the provisions of the UN
Charter concerning determination of acts of aggression.

However, contemporary international law does not restrict the right of Mem-
ber States to remain neutral or to be neutral within certain limits, in the absence
of a determination by the Security Council of an act of aggression, or even in the
absence of a decision by the Security Council on action against a State that com-
mits an act of aggression after determination by the Security Council. Some more
detailed analysis can reveal that the right of a State to remain neutral still exists
under international law in the following four situations. 1) Following an armed
conflict between States, the Security Council fails to adopt a resolution deter-
mining that a State committed an act of aggression. In such situations, Member
States cannot assume their obligations under the Charter and cannot be asked to
renounce their right to remain neutral. 2) Following an armed conflict between
States, the Security Council has made a determination that a State committed an
act of aggression, but has not adopted a resolution on action to stop such act of
aggression. In such cases, Member States have an obligation to condemn the act
of aggression in accordance with Security Council resolution, but they have no

obligation to renounce their right to be neutral in action. 3) Following an armed

8Many provisions of the UN Charter, such as Articles 2, 41, 43 and 49, stipulate that Member States
have obligations to comply with and implement the Security Council resolutions.
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conflict between States, the Security Council has made a determination that a
State committed an act of aggression and has adopted a resolution on the taking
of action other than by force to stop the act of aggression, but has not adopted a
resolution on the taking of action by force to stop the act of aggression. In such
cases, Member States have an obligation to condemn the act of aggression in ac-
cordance with Security Council resolution and to take actions other than the use
of force to stop the act of aggression, but they have no obligation to renounce
their right to be neutral with respect to the use of force. 4) In cases where the
Security Council determines that a State committed an act of aggression and de-
cides to take actions both with or without the use of force to stop aggression, and
if the Security Council only explicitly calls for the participation of some Member
States in the action of force to stop aggression and does not require the partici-
pation of all Member States in such action, any Member State that is not re-
quired to take part in the action of force still has no obligation to renounce its
right to be neutral with respect to the use of force. To understand the above four
scenarios together, we can find the right of UN Member States to remain neutral
towards any State in conflict shall be limited and shall only be limited by Securi-
ty Council resolutions. The restriction on the right to remain neutral shall be
dependent on the extent of contents in the resolution, and in areas not covered
by the resolution, the right to be neutral of Member States shall not be limited.
These are sufficient to demonstrate that the contemporary international law re-
serves a great space for sovereign States to have the right to remain neutral in

case of conflicts between other States.

5. Reservation of the Right to Be Neutral Is Beneficial to the
Maintenance of International Order

The neutrality laws are among the oldest laws of the statutory international law,
which came into being before the UN Charter. As early as the 17th century, the
rules of neutrality were put forward in the works of international publicists®.
From the second half of the 19th century to the beginning of the 20th century,
the international community adopted a series of international conventions'® on
neutrality and quite systematic neutral laws were formed. The academic research
on neutrality laws home and abroad shows that neutrality is the right of a State
not to take part in a war between other States. When there is an armed conflict
between States, a State not involved in the conflict has the right to choose not to

°In on the law of war and peace published in 1625, Grotius, a Dutch publicist, called neutral State
“the intermediary” in war and put forward two basic rules for intermediary in war to comply with.
When the French scholar Barbeyrac translated On the Law of War and Peace from Latin into
French in 1724, he changed the term “intermediary in war” to “neutral people”, making the term
neutrality a stable concept. [Switzerland] See Edgar Bonjour, Swiss Neutrality History, translated by
LIU Wenli, Wuhan University Press, 1991, p. 1.

“These conventions mainly include: the Convention Relative to the Opening of Hostilities (Hague
Convention III, 1907), the Convention Respecting the Rights and Duties of Neutral Powers ana
Persons in Case of War on Land (Hague Convention V, 1907), the Convention Relative to Certain
Restrictions with Regard to the Exercise of the Right of Capture in Naval War (Hague Convention
XII, 1907) and the Convention Regarding Rights and Duties of Neutral Powers in Naval War (Ha-
gue Convention XIII, 1907).
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participate in the war, which is called the right to be neutral of the nonbellige-
rent State'!. Academic research also shows that the right to be neutral is a natural
right of a State, and is the natural derivative of a sovereign state’s rights of inde-
pendence and equality, the two basic rights recognized by the international
community. The right to be neutral already exists even without any international
treaty to grant such right, has been widely recognized by the international
community and is an international customary law. In real life, the exercise of the
right to be neutral is very simple. If a State does not want to take part in the war
between other States, there is no need to express anything, then the State is in a
neutral position and the right to be neutral is exercised already (Charles, 1987).
This way of exercising the right of “silence is the excise of choice” also indicates
that the right to be neutral is a natural right of a State. Until now, only Security
Council resolutions with the determination that peace is threatened and under-
mined and act of aggression is constituted, and action shall be taken can restrict
the right to be neutral of UN Member States. In other circumstances, a State’s
right to be neutral shall not be restricted and therefore neutral laws remain in
force. This is recognized by international publicists and members of the interna-
tional community'®. The international law literature produced in recent decades,
such as the San Remo Manual on International Law Applicable to Armed Con-
flicts at Sea (1994)", the Manual on International Law Applicable to Air and
Missile Warfare (2009)'* and the Tallinn Manual on the International Law Ap-
plicable to Cyber Warfare (2012), have special chapters on relevant neutrality
rules (Xiao, 2016). In the Gulf War, the Afghanistan War, the Iraq War and the
armed conflicts in West Asia and North Africa during the recent three decades,

we keep seeing States that exercised their right to be neutral®.

""The right to be neutral has been affirmed by international publicists and basic documents of in-
ternational organizations. The Korean scholar Ryu Byeong-hwa wrote: “According to the general
principles of the laws of war, a State that does not wish to participate in a war has the right to dec-
lare neutrality”. [Korea] Ryu Byeong-hwa, International Law; translated by Park Kwok-cheol and
Park Yong-hee, China University of Political Science and Law Press, 1995, p. 414. The 1975 Finai
Act of the Conference on Security and Cooperation in Europe stipulates that States have the “right
to be neutral”. WANG Tieya, International Law, Law Press China, 1995, p. 120.

2For example, the international group of experts that prepared and compiled the 7a/linn Manua:
on the International Law Applicable to Cyber Warfare, clearly stated in its commentary to the Ma-
nual’s chapter on neutrality that “Neutrality laws are based on Hague Convention (V), Hague Con-
vention (XIII) and international customary law” and that “a neutral State is a State that is not a
party to an international armed conflict”. See XIAO Fengcheng, Study on the Neutrality Laws,
People’s Publishing House, 2016, p. 228.

The Manual was written and compiled by a multinational group of international law scholars and
naval experts convened by the Institute of International Institute of Humanitarian Law in San Re-
mo, Italy. Sections VI and VII of Part Vof the Manual are regarding capture of neutral merchant
vessels and goods and the capture of neutral civilian aircraft and goods.

"The writing and compiling of this Manual was organized by Harvard University. Section 24 of the
Manual is Neutrality. [U.S.] Harvard University, Air and Missile Warfare Manual on Internationai
Law and Commentary, translated by WANG Haiping, China University of Political Science and
Law Press.

"“For example, Iran and Jordan declared their neutrality in the Gulf War, and Iran, in exercising its
right of neutrality, detained Iraq’s military aircraft that flew into Iran to avoid destruction until the
end of the war. Sheng Hongsheng, et al., Studies on International Law Issues in Armed Conflicts,
Law Press China, 2004, p. 202.
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The fundamental reason for the long history of neutrality laws during interna-
tional law development and its vitality in today’s world lies in its positive signi-
ficance in maintaining international peace and security as much as possible. As
noted by the commentator of the Manual on International Law Applicable to Air
and Missile Warfare, the principles and rules on neutrality can be summarized
as serving a double protective purpose. On the one hand, they are to protect
Neutrals and their nationals against the harmful effects of the ongoing hostilities.
On the other hand, they aim at the protection of interests of any Belligerent Par-
ty against interference by Neutrals and their nationals to the benefit of the ene-
my. Thus, these rules and principles aim to prevent an escalation of an ongoing
international armed conflict's. Thus it can be seen that neutrality laws regulate
relations between belligerent and non-belligerent States, provide rules for them
to deal with each other and keep their distance, and are conducive to avoiding
misunderstandings or infringing upon their respective rights and interests, and
therefore have the positive effect of preventing the escalation of the situation and
the spread of the flames of war. Therefore, in today’s world, after more than 70
years since the birth of the UN Charter, there is still a distinct practical need for
all States to have the right to be neutral, fulfill the obligations of neutrality and
abide by the principles and rules of neutrality on the premise of abiding by the
UN Charter. Since the beginning of the conflict between Russia and Ukraine, the
unfortunate things going on in Ukraine that some States do not abide by the
principles and rules of neutrality are proving that, in the absence of Security
Council’s determination of the act of aggression, the provision of military, rather
than humanitarian, assistance to a belligerent party can only lead to an escala-
tion of hostilities and make it impossible for the parties to negotiate. As a result,
the conflict is escalated, and the flames of war linger, spread and expand, which
do not help conflict resolution at all. Of course, neutrality does not mean stand-
ing by, nor is it the only method of dealing with a conflict. But it is a necessary
attitude, position and behavior taken by a party outside of the conflict to help a
party in it to resolve the conflict. Without neutrality, there will be no trust and
no basis for good offices and mediation in person. The International Law text-
book written by the German international law jurists in 2001 for German stu-
dents expresses this so brilliantly: The rights and obligations of neutral States are
important factors to restrict conflicts in the international law. Through a clear
distinction between neutral States and States involved in conflicts, the interna-
tional law can prevent more States from getting involved in conflicts. Only in
this way can neutral States help parties to a conflict to maintain or re-establish
relations, so as to alleviate the suffering of victims and pave the way for the
eventual peace.”” To think about the Russia-Ukraine conflict in a bigger picture,
the choice of the neutral position and the observance of neutral rules essentially

involve the big question of whether or not a State wishes to build a new world of

'“See Air and Missile Warfare Manual on International Law and Commentary; p. 348.
"[Germany] Wolflgang Graf Vitzthum, et al., Infernational Law; translated into Chinese by WU
Yue, MAO Xiaofei, Law Press China (2002), pp. 870-871.
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healthy competition and peaceful coexistence. In this historical period of major
transformation of the international pattern, if a State is unwilling to welcome a
new world and insists on the old pattern and the old world, then it will not
choose the neutral position and abide by the rules of neutrality. There is no doubt
that wrong thinking and choices can only cause harm to both sides, and also

cause all human beings to suffer great pains that could have been be avoided.

6. Conclusion

Generally speaking, aggression and neutrality are the two basic issues of interna-
tional law that cannot be avoided by the international community today in deal-
ing with the conflict between Russia and Ukraine. Based on the historical review
and legal theory analysis, we can reach a series of credible conclusions related to
the conflict between Russia and Ukraine as follows: First, according to the UN
Charter, only a determination of aggression by the Security Council has legal ef-
fect under the international law. And individual or collective determination
made by any country that Russia’s military action in Ukraine constitutes aggres-
sion cannot be the basis under the international law for any action of interven-
tion. Second, we should have a deep understanding of the positive role and prac-
tical significance of the Security Council’s voting procedures established by the
UN Charter in the maintenance of international peace and security, and respect
the Security Council’s discussions and voting results, which are obligations of all
UN Member States under the international law. Third, western countries such as
the United States regard Russia’s military action against Ukraine as aggression,
which is their nations’ viewpoint and position, but has no legal effect under the
international law. That is because they have given the right to determine aggres-
sion to the Security Council by signing and ratifying the UN Charter, and taking
the action of intervention without a Security Council resolution is an illegal act
in violation of the UN Charter. Fourth, in the absence of a determination by the
Security Council, the taking of neutral position by China, India, Brazil, Turkey
and other countries towards the Russia-Ukraine conflict is a natural right of
these countries based on their rights of independence and equality, which should
be highly respected and should not be arbitrarily criticized, and pressure shall
not be exerted on these countries. Fifth, western countries such as the United
States regard Russia as an aggressor only based on their own judgement. If they
only express this viewpoint orally, we do not need to criticize too much; If they
provide the Ukrainian side with troops, weapons and other support in action,
these acts violate rules of neutrality that already exist for a long time and are still
effective under the internal law. By making these people, articles and actions
hostile, the Russian side can exercise its legitimate right to carry out military
strikes against these hostile objects; at the same time, these will lead to the spread
of war flames of the Russia-Ukraine conflict, which is not conducive to the peace-
ful settlement of the conflict between Russia and Ukraine. Sixth, in the absence

of a determination by the Security Council, the taking of neutral position and
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compliance with rules of neutrality by China, India, Brazil, Turkey and other
countries constitute the correct approach towards the Russia-Ukraine conflict.
These will not only help avoid the escalation of the situation and the spread of
the flames of war, but also play a positive role in the settlement of the conflict
between Russia and Ukraine. They are conducive to the comprehensive media-
tion of the severe national security contradictions between Russia and Ukraine,
mainly caused by NATO’s eastward expansion and other issues, and help the
two countries to negotiate, bring about a ceasefire, restore peace and maintain

the international order.
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