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Abstract

Investment liberalization and economic cooperation between countries as-
sured the steady growth of FDI. However, the turbulence of the 2007-8 eco-
nomic crisis increased risk for overseas investment, prompting many coun-
tries to “go it alone”. The crisis highlighted systemic tensions that the current
neoliberal global investment regime seems unable to resolve, sowing discord
among countries dependent on global investment for growth and develop-
ment. This paper begins with the fundamental observation that the world has
moved on from 1945 and posits that the first half of the 21st century should
witness the gradual, managed formation of a new global investment frame-
work. Governance theory should make contribution to the stability and pre-
dictability of global economy as it does in the global trade regime.
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1. Introduction

Over the past half century, global investment has been serving as the foundation
of global and regional value chains, as well as an engine for the growth of global
trade. However, subject to ramifications of global financial crisis and economic
cycles, global economy has shown modest signs of recovery despite relief in the
economic downturn. In 2019, foreign direct investment across the world has
dropped by 13% to $1.3 trillion (Zones, 2019), marking the third year of decline
in a row. In the meantime, mounting instability factors like geopolitical risks,
trade protectionism and unilateralism have sent the global economy in a mixed
state of volatility and relief.

The governance structure promoting and regulating foreign direct investment

(FDI) has been recognized as an important component of stable, predictable
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global economic growth (Globerman & Shapiro, 2002). A relatively sophisticated
governance system for international trade and finance has been established in
the last round of economic leap. The current global investment regime is mainly
comprised of investment related provisions under the WTO framework, over
3500 bilateral investment treaties, hundreds of free trade agreements, regulatory
laws and provisions of various countries on foreign capitals and investment dis-
pute settlement mechanisms centering on investor-state dispute settlement
(ISDS). Economic crisis has caused turmoil in the field of global investment, re-
sulting in further enhancement of the risks of overseas investment. The fact that
global investment is an area where economic, political, ecological and other
global issues are most concentrated undoubtedly increases the difficulty to apply
global governance concepts like “good governance” and “cooperation” in this
field. Compared with the governance of global trade and finance, global invest-
ment governance has not been systematized in practice, which is a fact that
should not be animadverted, for global investment is naturally “fragmented”.
Leading authorities agree that the central goal of global investment governance
should be the maximization of investment outcomes (for both investor and be-
neficiary) without regard to such matters as state, race, ideology, religion or
economic development level (Cooper, 2004). The existing global investment re-
gime, however, does not entirely achieve this goal. The neoliberal system of trade
and investment marketization, established under the Bretton Woods framework
by mainly developed countries towards the end of World War II, placed devel-
oped countries, such as the U.S. and UK, in a unitary role as net capital expor-
ters. The global investment regime—which they primarily created—mainly re-
flected the desire of these developed countries to provide sophisticated protec-
tions for investments in developing countries with relatively weak financial and
judicial institutions (Haggard & Simmons, 1987). To attract foreign capital and
to develop their own national economies, developing countries were forced to
accept a mechanism unfairly favoring the investor (Henkin, 1970). This “inves-
tor favoritism” caused an imbalance of rights and obligations between investors
and host countries. Such a trilemma has proved to be more prominent in the
post-crisis era. Luckily, in comparison to the failure of other uni-disciplinary
theories like the “north-south conflict”, “commercial arbitration” and “domestic
public law” in international investment (Xu, 2010), a sound global investment
governance regime is still of great significance for coping with the internal pa-
radoxes of the current global investment regime and analyzing the development
trend of global investment. Today FDI is an underperforming, underutilized
driver for global economic growth.

Although there still hasn’t been a broadly accepted definition for global in-
vestment governance, however, according to the leading theory, the global in-
vestment governance should at least contain the following three elements: 1) the
widely accepted value goal of the investment governance, 2) the reasonable
rights to participate in the international investment governance among of all the

participants (sovereign countries, international organizations, intergovernmen-
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tal cooperation, etc.), 3) the applicable rules and norms for managing the global
investment order (Barnett & Duvall, 2004).

This paper begins with the fundamental observation that the world has moved
on from 1945, with many formerly developing countries now sophisticated
sources of substantial outbound investment. Political, economic and judicial re-
forms that swept through much of the developing world transformed economies,
while also imposing painful costs in such areas as the environment, labor rela-
tions and sovereign-state governance rights. These reforms rightly accorded
some developing countries more discursive power in the global investment go-
vernance conversation. So, just as the second half of the 20th century gave birth
to a neoliberal global investment mechanism, this paper posits that the first half
of the 21st century should witness the gradual, managed formation of a new
global investment framework, as developing countries reject the “control” im-
posed by the old mechanism—and as developed countries progressively adjust
the goals that they had once pursued, but are now largely working against

them.

2. The Value System of the International Investment
Governance: Toward a More Polycentric Model

1) The collapse of the “laissez-faire capitalism” value system

Developed countries dominating the current global investment regime have
awoken to the changing environment and have started to reevaluate aspects of
that regime in an attempt to correct the imbalance of rights and obligations
(Keohane, 2001). For example, in the 21st century, capital exports are no longer
monopolized by a handful of developed countries. Highly favorable treatments
once designed solely for investors from developed countries have now fallen into
the hands of investors from developing countries, such as China.

The multiplication of bilateral and regional investment agreements has exhi-
bited an evident “spaghetti bowl effect”, and an increasing number of developed
countries, rather than developing ones, prefer to “acting alone” or “ganging up”,
seeking to talk fewer responsibilities while obtaining more regulatory power at
the multilateral level. Further developments taking place in civil societies of de-
veloping countries have affected governmental decision-making. The negative
impacts of international organizations and multinational corporations have been
increasingly prominent as they become more sophisticatedly developed. The fi-
nancial crisis has further complicated the economic, social and even political re-
lationships between host-country governments and civil societies, foreign inves-
tors and host countries, host countries and home countries, and international
organizations (including international organizations for dispute settlement). As
a result, the neoliberal globalization is being rejected by its creators in the 21st
century.

2) Remolding the value system—toward a more polycentric model

Countries with similar development levels, cultural orientations and political

stances are more likely to work together to pursue shared interests (Hoffmann,
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2002). By independently—or in concert—selecting favorable development mod-
es and establishing similar governance systems, these countries stand to exert
greater impacts amid the global political and economic restructuring. The exist-
ing global investment regime which advocates neoliberalism, absolute liberaliza-
tion and marketization of trade and investment in the world, was established,
dominantly, by developed countries after World War II. Developed countries
had long been playing a unitary role as capital exporters. Therefore, the global
investment regime at that time mainly reflected developed countries’ intention
to provide sophisticated and advanced protections for investments in developing
countries implementing relatively backward judicial systems. “Investor favorit-
ism” was the core value of global investment during this period that has lasted
up to date. To attract foreign capitals and develop their own national economy,
developing countries have been forced to accept such mechanism. Neoliberalist
policies have made contribution to economic prosperity in the Western world,
resulting in the rapid growth of the global economic growth in the past 50 years.
On the other hand, systematic progress including politics, economy and domes-
tic judicial systems had also been achieved in developing countries during this
period. Although such value system imposed painful costs in areas like envi-
ronment, labor treatment and sovereign-states’ regulatory power on many de-
veloping countries, it has helped developing countries establish their economic
foundations so that they could gain more discursive power in the following
global stage.

As it can be seen, Recent years have witnessed the establishment of an in-
creasing number of influential international actors like the “Group of 777, the
“Group of Eight”, the “BRICS” and the “G20” that play a crucial role in dealing
with global issues and seeking new, shared frameworks for global investment.
The paths to global economic integration have clearly changed.

Some scholars warn that regionalism and “groupuscules” may inhibit the
progress of global integration (Hoekman & Mavroidis, 2015). However, respect-
ing diversity and acknowledging the validity of different values is the only road
to the development of international community, given that the sheer diversity of
development levels, political and economic systems, cultures and religions. In
the meantime, such multinational organizations as the WTO, UNCTAD, OECD,
and major players like China (proposing the International Investment Frame-
work on G20) and the EU (multilateral investment court), strive to advance
greater economic globalization despite the obstacles encountered in the post-crisis
era.

Just as the 20th century had given rise to a global investment mechanism that
was a product of neoliberalism, the 21st century has seen a gradual formation of
a new value system of global investment as developing countries started to resist
the “control” imposed by the old mechanism and developed countries progres-
sively adjusted the value that they had once advocated but ended up working
against them. In the 21st century, capital exports are no longer monopolized by

developed countries. Highly favorable treatments once designed for investors
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from developed countries have now fallen into the hands of developing countries
to counter against them; the original creators of the value for global investment
have also started to reevaluate them in an attempt to correct the imbalance of
rights and obligations in the value system through a series of policies in order to
cope with changes in global economic and political situations.

Although economic recovery in the post-crisis era still relies on cooperative
operations and efforts at a global level, the time when a few countries were able
to establish and promote a paradigm for the value of global investment has gone.
The value system previously guiding global investment (profit maximization)
has broken through to a new era of elevated and diversified values. Now con-
tending with the values of yesterday are such new measurables as the impact of
investment behavior on security and citizen well-being; whether investment be-
haviors promote equality and sustainability, protect resources and cultural her-
itage, and combat corruption (Alonso & Ocampo, 2015). The rise of China, in
particular, highlights the need for a new system that forges common economic
ground amid disparate political and economic values and rising ideological di-
versity (Kupchan, 2012).

Although common cause in global investment is more easily achieved among
regional or interregional players, by no means should these combinations be-
come an excuse for trade protectionism and geopolitics. The next leap forward
for the global economy can only be achieved by sharing experience between dif-
ferent value systems and converting the diversity, differences and complexity

into vitality and impetus for common development.

3. The Actors of Global Investment Governance: Toward
Greater Diversity

1) The “decline” of sovereign countries in the field of international in-
vestment

Sovereign states are the most fundamental actors in today’s global investment
governance regime. Countries address their interests through discussions, nego-
tiations and various forms of cooperation, such as participating in cross-border
investment dispute resolution agreements and supporting changes to their do-
mestic judicial systems. Some scholars assert that the past century has witnessed
the “decline” of sovereign state (Cassese, 2012). Cassese used the term “deth-
ronement” to describe the process by which sovereign states have increasingly
restricted by international laws (Beaulac, 2003), while other scholars referred to
the process as a “leaving” (Alvarez, 2011). Yet the behavior by which a country
voluntarily accepts the restrictions imposed by international laws in order to
maintain the global public order (and thus obtain a stable external environment
for development) is usually considered more an act of implementing, rather than
abandoning, sovereignty (Cai, 2018). Given the unique characteristics of global
investment, the degree to which a country has “left” or opted-out of in the global
investment framework has more profound implications when compared to other

areas of international relations. Developed countries have led the “leaving”
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process. They have, for example granted private investors the right of action
through investment agreements, which promoted individuals’ status in interna-
tional laws and thus caused, in an objective manner, the “leaving” of the coun-
tries in the global investment regime. The proliferation of rights brought about
by “leaving” has caused a crisis of legitimacy and effectiveness in the global in-
vestment governance system (Zakaria, 2013).

It should be noted that although we stress here the “leaving” or opting-out by
counties, we confine our analysis to the area of global investment rather than
other areas of international law. Sovereign countries remain at the absolute
“center” in global investment governance, even if they choose to grant more
rights to investors. Non-state actors, including international government organ-
izations, informal global civil society organizations, NGOs, multinational cor-
porations and even influential individuals, are still playing an auxiliary role to
state actors in the modern global investment governance system. The power of
each actor participating in global investment governance corresponds to its ca-
pability, and each performs its own functions.

2) Redistribution of power in international investment governance-toward
clearer boundaries

Emerging countries, such as China, now lead the growth of the global econo-
my (Stephen, 2014). These emerging economies and other countries in the de-
veloping world are re-evaluating the burdens and benefits of the current regime.
Whereas developing countries once opted-in to the system in order to attract
inbound investment to grow their domestic economies, these same countries,
having developed their economies, their civil societies and judicial systems, are
now looking to rebalance their relationship with the global investment commu-
nity. The enhanced civil, political and economic strengths of these countries
have prompted their governments to reevaluate the risks to their sovereignty
represented by executed investment agreements. Such steps prompt these coun-
tries to more actively participate in global investment governance, with a view to
promoting the restructuring of the global investment regime.

Non-state actors, especially global investment dispute settlement institutions,
have accorded a lopsided emphasis on the protection of investors. While there is
no doubt that these institutions were a product of the global investment regime
designed for protecting investors, such as one-sided protection, along with the
rise of multinational corporations, has contributed to the further decline in in-
fluence of countries, including developed countries, over the global investment
regime (Strange, 1996). Developed countries that had long touted neoliberalism
are now finding themselves deeply restricted by this “golden corset” due to the
changes in global capital flows (Alvarez, 2011). They are reduced to being fre-
quent defendants in investment arbitration courts, or even victims of the rules
they have created by themselves. In sum, a shift of roles has occurred between
the developed countries that had touted neoliberalism and the developing coun-
tries that had implemented trade protectionism since the outbreak of the eco-

nomic crisis.
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The 2007-8 economic crisis further intensified conflict between many of the
actors in global investment governance. These include sovereign states (host and
home countries), sovereign states and investors, sovereign states and interna-
tional organizations (global investment dispute settlement institutions), and
sovereign states and civil societies. In response, the international communi-
ty-initiated reforms to the “teeth” of the international investment agree-
ments—the global investment dispute settlement mechanism—in order to re-
balance the status of various actors. The options proposed by various parties on
reforming the investor-state dispute settlement (ISDS) mechanism, as disclosed
by the UNCTAD, exposes the diversity of stances held by these parties
(UNCTAD, 2017).

Moderate reformists led by the U.S. emphasized that the control of sovereign
states should be enhanced within the existing ISDS framework through measures
like narrowing the definitions of investors and investment, highlighting the in-
terpretive power of contracting countries, weakening the jurisdiction of arbitra-
tion courts and ensuring the “security rights” of nations. Such measure would, of
course, maintain the dominant position of the “American mode” in the global
investment regime. The EU-led radical reformists, however, attempted to en-
hance the direct role of states in dispute settlement mechanisms through a mul-
tilateral investment court where “state”-related problems are judicially resolved
by the states themselves instead of third-party institutions. Other players pur-
suing a multilateral model also include China which is actively implementing the
G20 International Investment Framework and seeking to perfect the dispute set-
tlement mechanism for investments based on the “Belt and Road” initiative
(Sauvant, 2017).

Brazil, Australia and India opted for an abandonment of the ISDS mechanism
and a return to the local remedy model, which is what they are actually doing
(Schreuer, 2005). The status of other actors is also changing. Some non-governmental
organizations have gained increasing influence and are more likely to stand to-
gether with sovereign states in pursuing the return of states and protecting the
demands of civil societies on issues like environmental protection, labor treat-
ment and sustainable development by setting out definitive recitals and general
exception clauses in newly executed agreements (Hewson & Sinclair, 1999).
Global investment dispute settlement institutions have also begun reforming
themselves after realizing that the excess expansion of their power has drawn
broad criticism. Private investors have shown their willingness to shoulder more
responsibilities for global investment in order to obtain more investment op-
portunities under the new international situation.

The chief actors of global investment governance, in sum, are heading in the
direction of greater diversity. This is manifested by the diversity of sovereign
states—regardless of their status as either developed or developing coun-
tries—seeking a return in the post-crisis era. The “polarized” model dominated
by the group of developed countries has been gradually broken by the rise of
emerging economies. The rise of developing countries necessitates the adjust-
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ment and restructuring of global investment rules that were established after
World War II, and ideally, creates a “diversification” of sovereign countries. The
global investment governance system in the new era is arguably a system that is
formed through the competition of multiple power centers, as well as the com-
petitive models they represent, in an environment of greater equality (Kupchan,
2012). The “diversification” of other actors of global investment governance,
such as international and regional organizations and multinational corporations
should put more emphasis on defining the boundaries of their subsidiary re-
sponsibilities, by which they should support the sovereign states to maximize the
“diversified” nature of the global investment regime. That is because lessons
from the past suggest that conflicts may arise when the power boundaries be-
tween other actors and sovereign states are unclear, which could eventually lead

to the failure of governance.

4. The Rules of Global Investment Governance: Toward
Greater Uniformity

1) The overlapped status quo of the rules in global investment governance

In 2007, on the eve of the global financial crisis, the U.S. financial commenta-
tor Bill Gross predicted the advent of three major themes in the post-crisis era:
greater regulation, deleverage and deglobalization (Gross, 2010). Gross’s predi-
cations, at least in the global economic arena, have been materializing when one
gives notice to an array of unprecedented changes like the U.S. that had with-
drawn itself from the Trans-Pacific Partnerships (TPP) and Paris Agreement,
suspended the Transatlantic Trade and Investment Partnership (TTIP) negotia-
tions, demanded renegotiations of the North American Free Trade Agreement
(NAFTA), and started to implement increasingly arbitrarily unilateral economic
policies; the return of Latin American countries to the Calvo Doctrine; and
many more countries that terminated or significantly revised provisions of in-
vestment agreements.

In the previous round of globalization, substantial achievement was made in
trade and financial globalization. However, a gap remains between the integra-
tion of global investment and other areas of national economies, largely due to
the severe “fragmentation” problems in investment. “Fragmented” global in-
vestment is attributable to overlaps and conflicts which exist between the various
rule regimes of global investment governance. These rules of global investment
governance are mainly comprised of bilateral investment agreements, regional
and cross-regional free trade agreements and global, multilateral agreements.
The complexity is compounded by informal principles and norms gradually es-
tablished in global investment practices, foreign capital screening, and regulato-
ry laws and regulations implemented by sovereign states.

Global investment governance is implemented under multiple international
investment agreements which serve as the core body of rules. Investment-related
provisions in bilateral investment agreements and free trade agreements have

experienced rapid development, and now make up the majority of rules govern-
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ing global investment. Regional and cross-regional trade and investment agree-
ments have also gained momentum, becoming increasingly important in the
post-crisis era. However, since the failure of multilateral investment negotiations
advocated by the OECD in 1991, the international community still lacks a sys-
tematic, uniform, binding and comprehensive set of rules. The intertwined,
overlapping and even conflicting provisions of various investment agreements
have produced a “spaghetti bowl” effect (Linn & Tiomkin, 2006).

2) Improving the effectiveness of international investment regula-
tions—from regionalism to multilateralism

The internal conflicts produced by inconsistent rules increase instability and
undermine the overall value of these rules. Therefore, a set of unified, rather
than “diversified”, multilateral investment rules should be the solution. As a
bottom line, further “diversity” in global investment rules should halt. WTO,
UNCTAD, OECD and some key countries have attempted to advance an agree-
ment at the multilateral level, but obviously with less-than-satisfactory out-
comes. This is to be expected. The conflicts between global investment rules re-
flect a clash of different countries’ notions on protecting investments. Compared
with other areas in the global economy, global investment rules are more suited
to serve as a tool of national strategic interests. In particular, given the fact that
significant changes in the flows and overall structure of global investment have
taken place in the 21st century, both developed and emerging economies have
adjusted the functional goals of their investment rules (Caporaso, 1981).

With respect to the investment policies formulated by various countries, de-
veloping countries are more inclined to shift from investment protectionism to
investment liberalism by increasing the “aggressiveness” of their national in-
vestment rules. Developed countries, however, tend to shift from investment li-
beralism to protectionism by emphasizing the “defensiveness” of investment
rules. Developed and developing countries now tend to agree on provisions per-
taining to expropriation and compensation, general exception clauses, invest-
ment protection treatments and investment transfers (Graham & Marchick,
2006). But there is still considerable divergence in terms of the mode of invest-
ment entry and investment dispute settlement mechanisms (Congyan, 2009).
These disputes reflect the divergent development stages, ideologies and devel-
opment modes of the countries. Under such circumstances, only highly inclusive
global or multilateral investment agreements can be broadly accepted. However,
a template of such investment agreements usually means excessively rigid ex-
pressions and provisions.

The Doha Development Round gained little progress after its initiation in
2001 and was basically suspended after the 2007-8 economic crisis. There is an
urgent need, however, to take up the cause again, and to make a set of rules to
further advance market liberalization across the globe. The time seems ripe to
many key actors. Members of regional economic organizations, and some re-
gional trade agreements, such as the BRICS, ASEAN, TPP and TISA, have

shown potential for pursuing cross-regional trade and investment agreements
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amid the stagnated multilateral negotiations on investment rules (Jachtenfuchs
& Kohler-Koch, 2003).

When global investment rules, previously dominated by bilateral investment
agreements, shift to a framework dominated by global agreements, regional in-
stitutions start to provide facility for further development of the global economy.
Beginning at a regional level, investment rules will gradually penetrate outward
to other areas and eventually emerge as multilateral investment rules. In this way
global economic integration runs in parallel with regional agreements (Qin,
2010).

Of course, there is bound to be conflict between regional regimes focusing on
leadership, high standards and “deep liberalization” (such as those pursued by
developed countries) and regimes focusing on economic development more
suitable for a country’s specific development stage—preferred by developing
countries. Nonetheless, the core governance function of global investment rules
should be achieved through the coordination of multiple sets of rules, which
eventually works to bring an end to the chaos of global investment rules, reduce
the complexity of these rules and strengthen their certainty and uniformity of

through interactions of “diversified” rules.

5. Conclusion

According to the theory of the “inescapable political trilemma of the world
economy” proposed by Dani Rodrik, a U.S. expert on political economics, it is
impossible to have all three of the hyper-globalization, democratic policies and
national self-determination at the same time (Rodrik, 2011). Countries can no
longer count on the largely one-way flow of that characterized investment in an
earlier, pre-crisis era. Countries that once were the destination for global in-
vestment are now home to businesses capable of looking beyond national bor-
ders into opportunities in the developed world. These investors are looking for
regulatory regimes which better accommodate differences in national political
and economic systems. Just as global governance systems regulating and pro-
moting global trade and finance have evolved with, so also global investment
governance must change with the times. Amid a broad recognition that the go-
vernance structure promoting and regulating foreign direct investment is an
important part of stable, predictable global economic growth, the time has come
to reform the system: 1) acknowledge and respect the diversity and the validity
of different national values; 2) re-balance power distribution mechanism among
the actors; and 3) increase uniformity across national regulatory regimes. Amid
these reforms, the international community should continue advancing the con-
struction of the multilateral global investment regimes in order to rejuvenate
economic globalization and lift the global economy out of the predicaments still

evident as a result of the financial crisis.
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