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Abstract

The article analyses the form of state of the federal Indian Union, which is rather atypical in the
“landscape” of comparative constitutional law. The trend towards centralization of functions and
powers, both at federal and state levels, probably constitutes some sort of quasi-federalism, or
semi-federalism, or even unionist federalism. Indian pragmatic federalism, which we can mainly
characterize as a variant of ethnic federalism, may well lead, in terms of the classification of the
forms of state, to consider Indian federalism as unitary federalism, or as the realization of a sui
generis unionist state.
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1. Introduction: The Indian Federalism, between Colonial Legacy and Foreign
Models of Ethnic Federalism

You must be the change you wish to see in the world.
Mahatma Ghandi (Verna, 2010: p. 3).

The Indian federalism, whose essential characteristics are outlined in the provisions contained in the Articles
1-11 of the Constitution of Indian Union that came into force in January 1950, can be defined as an atypical and
sui generis federalism, especially for the weak political decentralization (Acquarone, 2006; Amirante, 2007,
Amirante, 2010; Amirante, 2013a; Amirante, 2013b; Amirante, 2014; Amirante, Decaro, & Pfostl, 2013;
Dell’Aquila & Dell’Aquila, 2010; Francavilla, 2010; Lingat, 1967; Sacco, 2011). It must also be noted that not
all levels of government have the same powers and responsibilities, with the result that in the federal Indian ar-
chitecture both symmetric and asymmetric elements coexist. The overall picture seems to be dominated by a
kind of adaptation of federalism to India. If, then, we can observe a trend towards centralization at the federal
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level, it is also accompanied by centralization at the state level. The issue of citizenship, in turn, introduces
unique elements of India’s federal system. Citizenship, in fact, is provided only at the union level, as shown by
Articles 5-10 of the Federal Constitution, and the constitutional choice is reitered in the Citizenship Act of 1955.
It follows a pattern of ethnic federalism, reminiscent of what happened in Eastern Europe during the socialist
period, and in the Soviet Union itself. In fact, if we examine the characteristics of the Czechoslovak public law,
the Yugoslav constitutional law and, above all, the Soviet constitutional system, we find the traces of ethnic fe-
deralism, based on the creation of a federation that has the main purpose of keeping within the boundaries of the
federal state a plurality of peoples, each of which with different languages, customs and even different legal
rules. On the other hand, in the Soviet Union, the citizenship was only federal, despite the fact that the opposi-
tion to this institutional solution was sometimes raised, particularly on the part of the Baltic Republics, not sur-
prisingly the first to definitively separate themselves from the USSR in 1991 (Mazza, 2013a; Mazza, 2013b;
Mazza, 2013c; Taube, 2001).

We also need to note that this approach, implemented by the Indian Federal Constitution, is not entirely coin-
cident with the idea of federation supported by the founder of the Indian Union, namely Ghandi. The latter—
which had, in addition to the disciples, many friends, but also some opponents (Pfostl, 2014: p. 147)—wanted to
give more power to the basic representative institutions, and in particular to the village councils; moreover, he
thought to create not a federation but rather a confederation, to reduce the functions of the central power. The
strengthening of the basic assemblies or councils, on the other hand, was linked to the characteristics of the same
British colonialism, founded as it is known on the organizational model of the indirect rule, as opposed (more in
law in books that in the law in action) to the model of direct rule of French colonial tradition, founded on the
paradigm of assimilation (in the same way, from this point of view, of the model of colonialism developed by a
smaller colonial power, namely the Italian colonialism, which realized a synthesis between the British system of
indirect rule and the French direct colonial government, while the Italian colonial sub-model standed closer to
the second than the first). It can, therefore, be noted that the Indian federalism has some common elements, in
terms of historical legal system, with the multi-ethnic federalism of socialist countries of Eastern Europe, and
also has set itself, at least in the “Gandhian version”, in a line of incomplete break with the past experience of
British colonialism, which has manifested itself not only in India but also mainly in Africa, with regard to the
realization of the pattern of indirect rule (Mazza, 2009).

2. Indian Federalism? Some Thoughts on Quasi-Federalism, Semi-Federalism,
Unionist Federalism, Ethnic Regionalism

In the federal India the Act of Parliament may create other states, and also change the names and the consistency
of the states themselves. From this point of view, the characteristics of a unitary and autonomous system are
emerging, i.e. not exactly those of a federal state. From here, the improper meaning of Indian federalism, which
can be called “quasi-federal”. If, therefore, we reflect on comparative models of political and administrative de-
centralization, at one extreme we find the unitary state, then the regional state and, continuing, the form of state
that give more powers to local decentralized authorities decentralized, i.e. the federal state (Mazza, 2010). Addi-
tionally, before you get to the type of confederation, which marks the transition from constitutional to interna-
tional law, it is perhaps possible to place the “marginal” model of the unionist state, the latter model of which
the Indian Union would be a potential examples.

The historical path that led to the creation of the Indian Federation confirms the impression of an atypical fe-
deralism, or rather of a unionist federalism. Already the Government of India Act of 1935 proposed the creation
of a federal system in India, with the territorial subdivisions called provinces, but also with the recognition of a
strong central power. This project has not reached the stage of approval. Later, when it was discussed in India
about the form to give to the independent state, the proposal to create a federal structure was put forward in 1947
by the Committee of the Constitution of the Union, but in the form of the so-called new federalism, characte-
rized in particular by the presence of a strong central power, as well as by the allocation of residual powers, in
relation to the exercise of legislative power, not to the federated states but instead to the Federation. It is clear
that, in this way, we are far from the model of federalism in the United States of America, in which—as it is
well know—the residual legislative powers are attributed to the Member States of the Federation. On the other
hand, the constitutional comparative scholars are used, in the study of classification of models, to believe that
the allocation of the residual legislative powers to member states is an essential characteristics of federal states.
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With regard to Italy, we must not forget that the new Article 117 of the Constitution, after the constitutional re-
vision of 2001—currently subject to reconsideration (Bin, 2012), gives to the regions the residual legislative
powers, and it is because of this institutional feature that some Italian scholars (Ferrari, 2006; Mazza, 2012) talk
of new regionalism, or advanced regionalism (in the absence of other institutional features that usually are con-
sidered typical of the federalism, such as the presence of the Federal Senate, as well as the necessary participa-
tion of the member states to the procedure for constitutional amendment, or even the adoption by the member
states of their own constitution, which also includes a catalog of rights, the so-called bill of rights).

In terms of comparison, the fact that the Indian Federal Parliament may—as mentioned above—change the
size of a state or the name of the states, and also limit, in accordance with the Federal Constitution, the legisla-
tive or executive powers of a Member State, certainly put the Indian federalism far from the US federalism. In
the US, in fact, the autonomy of the Member States, although it cannot be qualified under the term of sove-
reignty, is anyway strongly guaranteed against the powers of the Federation. Those who think, therefore, about
the classification of the Indian federal model, must necessarily make use of the formulas of the “quasi-federal-
ism” and “semi-federalism”, unless you want even opt for the definition of the Indian system as unfederal. In
truth, proper elements of the federal model and elements that belong to the advanced unitary model seem to
coexist; hence, the methodological proposal of the possible classification of the Indian Union in the new model
of the unionist state. Of course, it remains also open the possibility to qualify the Indian Union just like a model
of ethnic regionalism. In this sense, after all, was the most qualified Italian legal doctrine (Biscaretti di Ruffia &
Crespi Reghizzi, 1979; Ganino, 2003; Filippini, 2004) when it reflected on the classification of the Soviet con-
stitutional model.

3. Some Additional Considerations, in Comparison with (Sub-Saharan) African
(Ethnic) Federalisms, to Support the View of Indian Pragmatic Federalism

Moving to another area of the legal globe, and now focusing on sub-Saharan Africa—uwith the exception of the
South African federalism, whose evolution has been characterized by the need to overcome the apartheid regime
(Orru, 1998; Orru, 2012), we find more interesting evidence to support the hypothesis of the (post-colonial) In-
dian federalism as a variant of federalism, or even as ethnic regionalism. The Federal Constitution of Ethiopia,
adopted in 1994 (Mattei, 1995), is usually referred to as the case of the implementation of ethnic federalism, as
aiming especially to keep within the boundaries of Ethiopia the plurality of the peoples who live in it, including
in particular the Amhara (Ge’ez: *Amoahdra, i.e. the traditionally dominant ethnic group), the Oromo and the Ti-
gray people. Even the federal (or quasi-federal) constitutions of independent Nigeria have been approved in or-
der to keep within the Federation the various ethnic groups, especially the Yoruba, Igho and Hausa-Fulani, the
so-called big three (Abegunde, 2013; Montinari, 1999; Omotoso, 2010). From here, also, the large recognition
of the linguistic rights of the various ethnic groups, as it is done on the basis of both Article 345 of the Indian
Constitution (Poggeschi, 2013: p. 169), so that the states of the Indian Union can be defined as “linguistic states”
(Amirante, 2012), and Article 54 of the Ethiopian Constitution (Mazza, 2008: p. 180). It is true that, in India, the
linguistic pluralism is in addition to religious pluralism (Parashar, 2013), but it is no less true that in Nigeria the
ethno-federal power sharing is strongly influenced, especially in its practical application, by the persistent reli-
gious conflict (Kendhammer, 2013; Miles, 2003).

The Indian federalism, ultimately, is a pragmatic federalism. In any case, the characterization of the Indian
federalism as an unitary federalism is very strong. This is evidenced in the first place by the division of legisla-
tive powers, since—as noted above—the residual powers are attribuited to the Federation, and not to the Mem-
ber States, in accordance with the provisions of Article 245 of the Federal Constitution. In other words, the
powers of the states are clearly defined in the Constitution with respect to the powers of the Union, but the dis-
tribution is definitely to the advantage of the powers of the central authorities. Neither this occurs only at the
level of legislative powers. From the point of view of the distribution of executive powers, the role of the insti-
tutions of the Union is prevalent. Suffice it to say that it is the competence of the President of the Union to de-
signate the twenty-six judges of the Supreme Court, on a proposal made by the Federal Government, and also
the appointment of judges of the High Courts, though in the latter case the President need to consulte not only
the Chief Justice of the Supreme Court, but also the Chief Justice of the High Court and the Governor of the
State concerned. On the other hand, still falls within the powers of the Federal Government the declaration of a
state of emergency, in accordance with Articles 352 and 360 of the Federal Constitution.
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4. Conclusion: The Forms of State and Classification Criteria, in the Light of Indian
Federalism

Article 1 of the Federal Constitution states very clearly that India is a Union of States. Taking account of legisla-
tive and administrative powers of both the Federation and the Member States, it is moving from the notion of a
Union of States that must be found the correct systematic classification of the Indian Union between the forms
of the state, so as to mitigate the relevance of the discussion on the possibility of classifying the Union itself
along the lines of a federal or quasi-federal form of the state. The problem of classifying the forms of state in
comparative perspective should certainly be considered in the light of the historical development of legal sys-
tems, and also of the dynamics and tensions that often characterize federal systems (Pinelli, 2009; Volpi,
2013)—taking also into account that the study of the forms of state, along with that of the forms of government,
decentralization and constitutional justice, still represent the core of the reflections of the constitutionalists
comparatists (Pegoraro, 2013; Pegoraro, 2104: p. 143), but in any case the example of the Indian Union seems
one of the most important to demonstrate that, in the sphere of federal systems, there are cases of border, which
are almost beyond the precise insertion into the established legal categories, just to push up the interpreter to be
tempted to move forward the flag of knowledge, and so identify Indian Union as one of the main representatives
of the new legal category of the unionist state.

The conclusion regarding the systematic classification as well as the operational scheme of the Indian fede-
ralism therefore remains substantially open. And in fact, if we think that the Constitution of the Indian Union
can be changed, except in some cases, without necessarily involving a large part of the Member States, and also
that the constitutional bodies of the Union may legislate on matters reserved to Member States in the event of
emergency situations or in relation to issues of national interest, and that the Union can still dissolve and replace
the organs of the Federated States on grounds relating to national security, who can never say with absolute cer-
tainty and intellectual honesty that the Indian Union is not in reality, if not a unitary state, at least a regional ad-
vanced State?
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