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Abstract

The growing number of federal judicial vacancies impacts judiciary's ability to
efficiently resolve litigation. This impact warrants an investigation of any fac-
tor that has the potential to affect the number of vacancies. This paper ex-
amines three factors in relation to the federal judicial nomination process.
The examination is performed through a statistical analysis of judicial confir-
mation rates in relation to the elements. The elements of principal concern
are: the National Labor Relations Board v. Noel Canning Supreme Court rul-
ing, Harry Reid’s 2013 removal of the 60 vote requirement to invoke cloture
on a nomination, and the mutable power assigned to blue slips. The data
shows a complete stoppage of attempted recess appointments following the
Supreme Court ruling. Due to calculated scheduling of pro forma sessions by
Congress, there have been no recesses that exceed the necessary time frame
established by the Supreme Court to make a recess appointment. The removal
of the 60 vote requirement to invoke cloture resulted in a 267% increase in
confirmed nominees during the 113th Congress. This increase was not sus-
tained through a divided Senate and executive, and the 115th Congress’s con-
firmation rate does not indicate the trend will continue. However, the data set
is currently insufficient to make a final judgement on its impact. Blue slipping,
as an uncodified procedure, has a variable influence on judicial nominees. A
correlation between the chair of the Senate Judiciary Committee and nominee
ideology suggests that chairmen are more likely to expedite the appointment
of nominees with ideologies similar to their own.

Keywords

Judicial Nominations, Nuclear Option, Recess Appointments, Blue Slip,
Judiciary Committee

1. Introduction

The partisan divide in American politics is an ever-present and increasingly ar-
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duous task for policy makers to traverse. This divide has contributed to mem-
bers of the legislature resorting to obstructionist tactics. These tactics are fun-
damentally obstructionist insofar as they are designed to prevent the prolifera-
tion of the opposing party’s policy and ideology—as opposed to directly ad-
vancing their own. This practice contributed to the 112th and 113th Congresses
being two of the least productive congressional sessions in American history
(Farina & Metzger, 2015). Political quarrels have been commonplace in the leg-
islature, but they are now beginning to impact the judiciary. Unfilled seats on
the bench have become the norm—one in eight Article III judgeships are now
unoccupied (United States Courts, 2019). The judiciary is unique in that its offi-
cials are not elected; they are instead nominated and depend on the efficiency of
the legislature to operate. This nominative mechanism leaves the judiciary vul-
nerable to manipulation by ideologically motivated elected officials. For this
reason, an analysis of how the federal judicial nomination process has been af-
fected by recent rule and procedure changes is warranted. This analysis will be
done by examining specific instances of rule and procedure alterations. The ex-
amination will include a statistical analysis of judicial nominations before and
after the November 2013 implementation of the nuclear option, a breakdown of
recess appoints before and after the National Labor Relations Board v. Noel
Canning (2014) Supreme Court decision, and case studies examining the fluc-
tuating power of blue slips. This investigation will allow one to determine the
effects these changes have had on judicial nominations and attempt to predict

their future ramifications.

2. Literature Review

A review of the literature concerning federal judicial nominations and contem-
porary rules and procedures can be broken down into four categories: a broad
overview of judicial nominations, blue slips and their historical impact on no-
minees, an overview of recess appointments, and the state of the nuclear option.
The overview of judicial nominations is designed to document both the process
a nominee must go through to be confirmed and the progression of the process
to its current state. The section concerning blue slips is aimed to describe the
origination of blue slips and chronicle their changing power in relation to for-
mer chairs of the Senate Judiciary Committee. The overview of recess appoint-
ments is designed to prelude the National Labor Relations Board v. Noel Can-
ning (2014) Supreme Court decision. The section on the state of the nuclear op-
tion is intended to describe the rule change and discuss common views on its
impact and constitutionality. These groupings can adequately survey the federal
judicial confirmation process by outlining the historical progression, the rules

involved in the process, and the recent changes in the confirmation process.

2.1. History of Federal Judicial Nominations

The judicial confirmation process is the path that every Article III judicial no-
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minee must go through in order to ultimately be confirmed as a federal judge.
The appointment power is vested in the President by the United States Constitu-
tion, “[The President] shall nominate, and by and with the advice and consent of
the Senate, shall appoint ... judges of the Supreme Court, and all other officers
of the United States, whose appointments are not herein otherwise provided for,
and which shall be established by law (U.S. Const. art. II, § 2.)”. The nominative
process begins with a nomination by the president, the nominee is then heard by
the Senate Judiciary Committee, and then by the entirety of the Senate. Prior to
the nominee’s announcement, the President will usually consult with senators in
the area that the judge will serve. During the Senate Judiciary Committee’s
hearing, the nominee’s past is investigated and witnesses supporting and oppos-
ing the nominee present their opinions. After the Senate Judiciary Committee’s
hearing the nominee is sent to the Senate with the committee’s positive, nega-
tive, or absent recommendation. The nomination can be stopped, or withdrawn
by the executive, at any step in the process. Once the nominee reaches the Senate
floor the nomination can be voted upon; with a simple majority confirming the
nominee to the judgeship.

Despite the seemingly concise nature of the process, a nominee can be held at
any point for extended periods of time—this is what causes the long drawn out
nominations that have recently become commonplace. The chair of the Senate
Judiciary Committee plays a major role in the speed in which a nominee is heard
or confirmed, some confirmations take only days, while others take months or
even years (Binder & Maltzman, 2002). As ideological differences between the
chair and the president increase, as does the time to confirmation (Binder &
Maltzman, 2002). Judicial nominations to lower courts were formerly devoid of
serious conflict until the past few decades (Binder & Maltzman, 2002). Many
nominations to the lower courts, the US District Courts and the US Courts of
Appeals, were formerly confirmed through vocal votes that were assumed near
unanimous due to senatorial courtesy (Epstein & Segal, 2005). This vocal vote
practice has become more common since November 2013. Epstein and Segal as-
sert that the phenomenon of contention over lower court nominations began in
the 1980s, when both parties began to see the impact that the lower courts have
on setting legal precedents in America (2005). It has been argued that senators
are internally incentivized to expedite the confirmation of judges with ideologies
similar to themselves and slow to confirmation of their ideological counterparts
(Binder & Maltzman, 2002). Nonetheless, some scholars note that ideological
concerns sometimes trump partisan political concerns (Epstein & Segal, 2005).
These scholars cite multiple instances of conservative democrats crossing the
aisle to stop the nomination of a liberal judge, as well as the reverse (Epstein &
Segal, 2005). However, a majority of these instances occurred greater than ten
years ago (Epstein & Segal, 2005). An examination of judicial nominations from
1981-2013 shows nearly a 10% decrease in the overall percentage of nominees
confirmed (Rutkus et al., 2014). Furthermore, in this time period, every admin-
istration except the George W. Bush administration experienced a growth in
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overall judicial vacancies (Brown, 2013). The trend of increasing vacancies has
persisted through the Obama administration and holds true through the first
two years of the Trump presidency (United States Courts, 2019).

2.2. Blue Slips

The blue slip is an opportunity for a senator to express his or her approval, dis-
approval, or abstention from judging a judicial candidate that has been nomi-
nated to a position in the senator’s state (Black et al., 2011). The blue slip is a
non-codified congressional procedure. This is important because it makes blue
slips an informal procedure; allowing the chair of the Senate Judiciary Commit-
tee to decide the power of the slip (Sollenberger, 2010). Senators that do not be-
long to the president’s party are more likely to employ negative blue slips, while
senators from the president’s party typically return positive slips (Black et al.,
2011). Blue slips evolved from verbalized senatorial courtesy. The evolution re-
sulted in a tangible way in which a senator’s opinion, or lack thereof, of a candi-
date could be expressed (Sollenberger, 2010). Due to the variable power of the
blue slip, the periods of influence can be segmented by the chairs of the Judiciary
Committee that either started or ended trends of power.

The blue slip originated in 1917 and did not act as a veto, instead the slips
acted as recommendations. In 1956, Senator James Eastland gave the blue slip
true veto power and stopped any nomination that did not receive two positive
blue slips (Sollenberger, 2010). This trend ended in 1979 when Senator Edward
Kennedy returned the blue slip to its former position as only a suggestion to
other senators from the home-state senator (Sollenberger, 2010). In 1987, when
Senator Joe Biden became chair of the Senate Judiciary Committee, he took a
pragmatic approach to blue slips (Sollenberger, 2010). A negative blue slip acted
as a veto only if Senator Biden felt it was not being used to obstruct the nomi-
nation of a qualified candidate (Sollenberger, 2010). In 2001, Senator Orrin Hatch
began ignoring both positive and negative blue slips entirely and proceeded with
nominations regardless of the blue slip that was returned (Sollenberger, 2010). In
2006, and until 2015, a negative or unreturned blue slip acted as a veto and
stopped all progress for a nomination (Sollenberger, 2010; Black et al., 2011).
Under Senator Chuck Grassley, the blue slip was at first given veto power and later
that power was lessened after President Obama left office. Mitchell Sollenberger
asserts in his work that due to partisan and ideological concerns chairmen take the

position that most benefits their party at the time (Sollenberger, 2010).

2.3. Recess Appointments

A recess appointment is an appointment by the executive while Congress is not
in session. The appointee assumes the responsibilities of the position he or she
was appointed to, but must later be confirmed before the end of the congres-
sional session. Recess appointments are sometimes viewed as the executive’s at-
tempt to circumvent Congress’s advice and consent power while Congress in not

in session (Hogue, 2017). Due to this characterization, recess appointments have
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a high potential for abuse and must be closely monitored (Graves & Howard,
2010). There is a correlation between a high number of executive orders and at-
tempted recess appointments (Graves & Howard, 2010). Both of these actions
show an attempt to bypass congressional powers and may be indicative of an
executive overstepping its bounds of power. Both attempted and confirmed re-
cess appointments have declined since 2007; President George W. Bush at-
tempted 171 total recess appointments, President Obama attempted 32 total re-
cess appointments, and President Trump has attempted none in the first half of
his presidency (Hogue, 2017). The recent drop in attempted recess appointment
may be due to the 2014 precedent setting Supreme Court decision, National La-
bor Relations Board v. Noel Canning (2014). Justice Stephen Breyer delivered
the opinion of the Court and stated, “in light of historical practice... a recess less
than 10 days is presumptively too short to fall within the [Recess Appointment]
Clause” (National Labor Relations Board v. Noel Canning, 2014). This ruling
quantified the time period necessary for an appointment to be made, prior to the
ruling the standard was not established. The power to make such appointments
is granted to the President by the United States Constitution’s recess appoint-
ment clause, “The President shall have power to fill up all vacancies that may
happen during the recess of the Senate, by granting commissions which shall ex-
pire at the end of their next session (U.S. Const. art. IT, § 2.)”.

2.4. The Nuclear Option

The nuclear option is the name given to the change in parliamentary procedure
that allows the Senate to override the sixty vote requirement to invoke cloture
and elude a filibuster by the opposing party (Heitshusen, 2017). After the rule
change, only a simple majority is required to end debate on a nominee, thus
placing more power in the hands of the majority party (Dauster, 2016). This
change was proposed by Senator Harry Reid in November 2013 and, at the time,
the change applied only to executive branch nominations and judicial appoint-
ments to all courts except the Supreme Court. In April 2017, Senator Mitch
McConnell extended the change to include Supreme Court nominations.

This rule change was brought about by the increase in obstructionist tactics
being used by both parties; particularly the minority party during the 113th
Congress (Dauster, 2016). In recent history Congress has taken an adversarial
stance during judicial confirmation proceedings (Gerhardt & Painter, 2017).
This means that senators have been attempting to halt the progress of the op-
posing party, instead of acting to fill judicial vacancies with qualified candidates.
Christian Boyd, Michael Lynch, and Anthony Madonna theorized that this
change in rules would result in more ideologically extreme judges being con-
firmed. They measured the ideology of judges by quantifying their ideology nu-
merically on the basis of past rulings. Upon examination of confirmed judges
before and after the rule change, the researchers determined that there was not
an increase in the ideological extremeness of newly appointed judges (Boyd et

al., 2015). The researchers did note, however, a significant decrease in confirma-
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tion time and an increase in the percentage of nominees that were confirmed
(Boyd et al. 2015). This change in rules allows for the executive to more effec-
tively combat the growing problem of judicial vacancies (Dauster, 2016).

Some scholars do not feel that the change is for the better. Mark Owens asserts
that the nuclear option rescinds much of the minority’s former power (2018).
James Wallner claims that the judicial filibuster is important to the constitution-
al doctrine of separation of powers (2016) Furthermore, the judicial filibuster is
necessary if the Senate is to serve the role envisioned by the Framers of the Con-
stitution, so the nuclear option undermines the original intent of the constitu-
tion (Wallner, 2016). The assertion that the nuclear option is unconstitutional
has not yet been formally pursued. Generally, by removing power from the mi-
nority party the country is closer to being exploited by a majority party that
chooses to aggressively pursue its ideology (Wallner, 2016; Owens, 2018).

3. Research Methods Employed

The previously described examination will be conducted by compiling judicial
nomination data, judicial confirmation data, recess appointment data, and case
studies involving the use of blue slips. The data contains information pertaining
to judicial nominations and confirmations during the 111th, 112th, 113th, 114th,
and 115th Congresses (Senate Committee on the Judiciary, 2019). These Con-
gresses were chosen due to their temporal proximity and relation to the 2013
nuclear option. From January 3rd, 2009, to January 3rd, 2019, these Congresses
were in session consecutively. Once the data were compiled the number of no-
minees and confirmed judges were entered into the data visualization program
Tableau. Once visualized, the congressional sessions were partitioned in relation
to the 2013 implementation of the nuclear option. Conclusions concerning the
immediate and future impact of the nuclear option were drawn from these visu-
alizations using descriptive and predictive analysis. Trends in the data were
identified and explanatory conclusions were posited. Then, the data were parti-
tioned on the basis of either a united senate and executive or one that was di-
vided. Conclusions were again drawn through the use of descriptive and predic-
tive analysis. Trends in the data were identified and explanatory conclusions
were posited. The percentage of nominees that were confirmed under each ad-
ministration was compiled to identify possible outliers. A percentage was used
instead of gross confirmation numbers in order to account for varying tenure
lengths as president.

Data was gathered in order to track the number of recess appointments made
and the number of opportunities the executive has had to make such an ap-
pointment. This data was drawn from the United States Government’s Publish-
ing Office’s publication of the Senate’s Calendar of Business from January Ist,
2013, until January 3rd, 2019. These dates were chosen due to their historical re-
lation to the National Labor Relations Board v. Noel Canning Supreme Court

ruling (2014). The scheduling data were transcribed into Microsoft Excel so that
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it could be interpreted by the statistical computing software R. The scheduling
data were entered into the software environment R in order to identify periods
of recess exceeding five days or ten days.

Case studies will be used in investigating the power of blue slips, because the
contextual elements of each case are more descriptive and allow for more to be
extrapolated from each instance than statistics alone. These case studies will in-
clude the confirmations of Judge David Stras, Judge Michael Brennen, Judge
Ryan Bounds, and the return of nominee Donald K. Schott (Library of Congress,
2018). These cases will be compared to the previous precedent set by former
chair of the Senate Judiciary Committee Chuck Grassley, during the prior ad-
ministration—as well as compared against the precedents sent by prior chairs of

the Senate Judiciary Committee.

4. Results and Discussion

During the 113th Congress, there was a significant increase in judicial confirma-
tions immediately following the November 13th, 2013, implementation of the
nuclear option. This increase can be seen below in Table 1 (Senate Committee
on the Judiciary, 2019). This increase did not maintain through the 114th Con-
gress (Senate Committee on the Judiciary, 2019). This may be attributed to the
114th Congress gaining a Republican majority while the executive was still held
by a Democrat. The judicial confirmation statistics from the 111th Congress to
the 115th Congress were compiled and can be seen below in Table 2 (Senate
Committee on the Judiciary, 2019). The 111th Congress saw 111 total nomi-
nations, 60 that were confirmed, 50 that were returned to the president, and one
that was withdrawn by the president (Senate Committee on the Judiciary, 2019).
The 112th Congress saw 154 total nominations, 111 that were confirmed, 40 that
were returned to the president, and three that were withdrawn by the president
(Senate Committee on the Judiciary, 2019). The 113th Congress saw 204 total

Table 1. Source: Senate Committee on the Judiciary (2019). 113th congress before and
after the nuclear option: confirmations to lower courts.

Court Pre-November 13th 2013 Post-November 13th 2013
Court of Appeals 9 14
District Courts 27 82
Total Confirmed 36 96

Table 2. Source: Library of Congress (2018). Result of judicial nominations in the 111th,
112th, 113th, 114th, and 115th congresses.

Result  111th Congress 112th Congress 113th Congress 114th Congress 115th Congress

Confirmed 60 111 134 20 85
Returned 50 40 69 52 99
Withdrawn 1 3 3 0 1
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nominations, 132 that were confirmed, 69 that were returned to the president,
and three that were withdrawn by the president (Senate Committee on the Judi-
ciary, 2019). The nuclear option was instituted on November 13th, 2013, nearly
splitting the 113th congressional session into two equal parts; one pre-nuclear
option and one post. Within the 113th Congress, prior to November 13th, 2013,
there were 36 total appointments, after this date there were 96 total appoint-
ments (Senate Committee on the Judiciary, 2019). This constituted a 267% over-
all increase in judicial confirmations after the rule change. These statistics are
visually represented above in Table 1. The 114th Congress, was the only divided
Senate and executive of the aforementioned sessions. This session saw 72 total
nominations, posting 20 total confirmations, 52 nominations returned to the
president, and no nominations withdrawn by the president (Senate Committee
on the Judiciary, 2019). The 114th Congress was the least active of the examined
congresses. The 115th Congress had 185 total nominations, 85 total confirma-
tions, 99 nominations returned to the president, and one nomination withdrawn
by the president (Senate Committee on the Judiciary, 2019). These statistics
from the above-mentioned congressional sessions are visually represented below
in Table 2.

During the 115th Congress, of the 85 nominees that were voted upon, 100%
were confirmed (Senate Committee on the Judiciary, 2019). Further, of the 112
candidates that reached a position on the Senate’s executive calendar during the
entirety of the 115th Congress, 85 were confirmed, 27 were not voted upon be-
fore the end of the session, and thus returned to the president (Library of Con-
gress, 2018). Of those returned, nearly all were resubmitted at the onset of the
116th Congress (Library of Congress, 2018).

The failure rate for nominations to Federal District Courts from 1981-2014 is
23.7%, while the failure rate for Circuit Courts during this time is even higher at
40.8% (O’Connell, 2015). This rate of failure is constituted by nominees either
being withdrawn by the president or returned to the president by the Senate, but
this percentage may be inflated as it does not account for nominees returned to
the president, later re-nominated, and ultimately confirmed. The confirmation
percentage through the first term of the previous six administrations has been
relatively consistent prior to the most recent administration. President Reagan
proposed 182 nominees and had 163 confirmed earning an 89.6% confirmation
percentage, the highest through the first term of the previous six administrations
(Brown, 2013). President H. W. Bush nominated 248 individuals and had 192
confirmed, netting a 77.4% confirmation percentage, the second lowest through
the first term of the previous six administrations (Brown, 2013). President Clin-
ton nominated 239 people to judgeships and 200 of them were confirmed, total-
ing an 83.7% confirmation percentage (Brown, 2013). President G. W. Bush of-
fered 231 nominees, 205 of which were confirmed and achieved an 88.7% con-
firmation percentage. President Obama proposed 215 nominees, and 173 that
were ultimately confirmed, earning an 80.5% confirmation percentage (Brown,
2013). Through the first half of President Trumps first term he has proposed 185
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nominees, 85 of which have been confirmed, earning the lowest confirmation
percentage at 45.9% (Library of Congress, 2018). It is notable that many of the
candidates returned at the conclusion of the 115th Congress have been resub-
mitted during the 116th Congress (Senate Committee on the Judiciary, 2019).

The number of recess appointments over the past 4 administrations has dra-
matically dropped. The Clinton administration made 139 recess appointments,
95 to full-time positions and 44 to part-time, the G. W. Bush administration
made 171 recess appointments, 99 to full-time and 72 to part-time, the Obama
administration made 32 recess appointments, all to full-time positions (Hogue,
2017). Through the first two years of the Trump administration no recess ap-
pointments have been made (Library of Congress, 2018). This lack of recess ap-
pointments by the latest administration may not be for lack of desire to do so,
but instead for lack of opportunity. On June 26th, 2014, the Supreme Court
ruled in National Labor Relations Board v. Noel Canning (2014), “We therefore
conclude, in light of historical practice, that a recess of more than 3 days but less
than 10 days is presumptively too short to fall within the [Recess Appointments]
Clause”. Since the date of this precedent setting ruling, there have been 10 re-
cesses of greater than 10 days, none of which occurred after January 1st, 2016
(U.S. GPO, 2018). To put this into perspective between January 1st, 2016, and
January 1st, 2013, there were 17 recesses of greater than 10 days (U.S. GPO,
2018). Between January 1st, 2016 and January 3rd, 2019, there have been no in-
stances of recesses exceeding 10 days (U.S. GPO, 2018). These statistics are vi-
sually represented in Figure 1. In this time period however, there have been 174
instances of recess fewer than 5 days (U.S. GPO, 2018). The Senate usually takes
a prolonged recess during the months of August and December. From 2013 to
2015, there was at least one recess of greater than 10 days every December and
August, yet this has not been the case recently (U.S. GPO, 2018). In August and
December of 2016, 2017, and 2018, the Senate has scheduled pro forma sessions
every Tuesday and Friday, as to avoid breaks of longer than 10 days (U.S. GPO,
2018).

The use of the blue slip is difficult to quantify due to the subjective nature of

Recess Periods of +10 Days

7
6 . *-
5 |
4
3
2
1
0 » o
2012 2013 2014 2015 2016 2017 2018 2019
Year 2013 2014 2015 2016 2017 2018
+10 day | 6 6 5 0 0 0
Recesses

Figure 1. Source: United States government’s publishing office (2019).
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its power, so case studies will be employed to allow for a better understanding of
their use. Barry J. McMillion a National Government Analyst stated in a Con-
gressional Research Service Report, “During the Obama presidency, the policy
of... Senator Chuck Grassley was to preclude consideration of a U.S. circuit or
district court nomination by the committee if the nomination did not receive
two positive blue slips from the nominee’s home state senators” (2017). During
the 114th Congress, in which Senator Chuck Grassley was the head of the Senate
Judiciary Committee, 9 nominees had returned either a negative blue slip or
withheld a blue slip. Of these nominees none were ultimately confirmed (McMil-
lion, 2017). This includes the January 12th, 2016, nomination of Donald K.
Schott to the United States Court of Appeals Seventh Circuit (Library of Con-
gress, 2018). This nomination was blocked following a negative blue slip from
Republican Senator Ron Johnson (Alliance for Justice, 2016). The political affili-
ation of Senator Johnson is important because, as Mitchell Sollenberger notes,
the chair of the Senate Judiciary Committee typically takes the stance towards
blue slips that is the most advantageous to his or her political ideology at that
time (Sollenberger, 2010). With the change in administration in 2017, Senator
Grassley maintained his positon as head of the Senate Judiciary Committee. He
did, however, alter the power allotted to blue slips. Senator Grassley stated in a
November 13, 2017, Senate floor speech, “the blue slip isn’t supposed to allow
the unilateral veto of a nominee... So, I won’t let senators abuse the blue slip to
block qualified nominees”. This change is evident in the January 8th, 2018,
nomination of Michael B. Brennan to the United States Court of Appeals Se-
venth Circuit (Senate Committee on the Judiciary, 2019). Following this nomi-
nation, a negative blue slip was returned by Senator Tammy Johnson in regards
to Brennan’s nomination (Alliance for Justice, 2018). However, despite this neg-
ative blue slip Brennan’s nomination continued and was ultimately confirmed
on May 10th, 2018 (Senate Committee on the Judiciary, 2019). This change in
stance is also made evident by the confirmation of Judge David Strass, despite
Minnesota Senator Al Franken’s failure to return a blue slip (Alliance for Justice,
2018). Senator Al Franken was a Democratic senator, so his ideology may have
conflicted with Republican Senator Chuck Grassley’s. Despite both home senators,
Democrats Ron Wyden and Jeff Merkley, returning negative blue slips regarding
his nomination (Senate Committee on the Judiciary, 2019; Alliance for Justice,
2018). Again, as senators ideologically opposed to former Chairman Grassley,
experts like Sollenberger would assert ideological motives. It is impossible to as-
sign specific motives to the former chair, but in these cases and others, more
weight is given to blue slips provided by senators with similar political affilia-

tions to the former chair.

5. Analysis

Despite the low number of judicial confirmations through the first half of the

current administration (Library of Congress, 2018), the effect of the nuclear op-
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tion is evident. There was a 267% increase in judicial confirmations immediately
after the reform took place. The timing of the original implementation is fortu-
nate because it nearly splits the 113th Congress in half. There was 315 days prior
to the employment of the reform, and 415 days after. These periods comprise
43% and 56% of the congressional period respectively, however, there were 27%
of the total appointments prior to the reform, and after there was 73% of the to-
tal appointments (Library of Congress, 2018). The reduction in total confirma-
tions and the reduction in confirmation efficiency in the 114th Congress can be
explained in part by the divided executive and Senate. The nuclear option
enables the majority party in the Senate to expedite confirmations, if the majori-
ty party does not support the nominee then the effect is null. The reason the ef-
fect of the nuclear option was so apparent within the 113th Congress was be-
cause the executive and Senate were united. One may contend that the influx of
nominations during the 113th Congress was an outlier and point to the relatively
small number of confirmations thus far by the Trump administration. This is a
valid point and it appears that the current administration is not on pace with its
predecessors, but it is impossible to make a definitive judgement until the cur-
rent presidential term ends. To quantify the trend, the 111th, 112th, 113th, and
114th Congresses averaged 81.25 confirmations per session, just under the 115th
Congress’s 85 confirmations. However, when comparing Congresses with a
united Senate and executive, excluding the 114th Congress, the average rises to
101.667 confirmations per session. The latter number may be a more apt com-
parison due to the unusually low confirmation numbers posted by the 114th
Congress.

To use the inefficiency of this administration as an attack on the impact of the
nuclear option as a whole may be misguided. The underlying reasons may be
more aligned with the president’s inexperience in government or polarizing na-
ture. The current executive has had no experience in either the Senate or the
House and this may harm his attempts to push nominees through the confirma-
tion process. The president ran on a platform that utilized harsh and aggressive
diction, some scholars note this as the reason many politicians have taken strong
stances either for or against his administration (Mason, 2018; Ostiguy & Roberts,
2016). This polarization has caused some congressman with similar ideologies to
take issue with him or his judicial nominees. Despite this, the administration has
earned a 100% confirmation rate of nominees once they reach the Senate floor
for a final vote. Given this statistic the problem seems to be more so getting the
nominees to that point in the confirmation process. The 116th Congress may
serve as a barometer for the accuracy of the claim that the executive’s inexpe-
rience is deflating the confirmation rate.

Opportunities for recess appointments, as seen in Figure 1, have dramatically
declined since the National Labor Relations Board v. Noel Canning (2014) ruling
was delivered. This is possibly due to the Senate’s desire to prevent the executive
from circumventing the nomination process. The absence of recesses greater

than 10 days may not be an accident, and is supported by the increase in recesses
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of less than 5 days. This is made more apparent by the Senate’s careful use of pro
forma sessions to avoid long recesses (U.S. GPO, 2018). These statistics seem to
decisively indicate that the Senate has altered its schedule in accordance with
National Labor Relations Board v. Noel Canning (2014) ruling in order to pre-
vent recess appointments. What remains to be determined is if this is circums-
tantial due to the current administration’s perceived propensity to act unilate-
rally or if this practice will persist through future presidencies.

Given the presented case studies one can see a clear shift in the former chair of
the Senate Judiciary Committee, Senator Chuck Grassley. While under the pre-
vious administration Senator Grassley treated a negative or unreturned blue slip
like a veto, yet, once the change in administration occurred, Senator Grassley
adjusted the weight he gave to the blue slip (McMillion, 2017). Senator Grassley
blocked nine nominees from continuing through the nomination process while
he was chair of the Senate Judiciary Committee during the 114th Congress
(McMillion, 2017). A liberal judge was blocked by a negative blue slip from a
Republican senator under a Democratic administration. Later, a conservative
judge was allowed to progress despite a negative blue slip from a Democratic
senator under a Republican administration. The classification of liberal or con-
servative is based upon the judges self-professed stances, prior rulings, and
alignment with political entities. These judges were elected to the same position,
and Senator Chuck Grassley was Chair of the Senate Judiciary Committee in
both cases. The most plausible explanation is asserted made by Mitchell Sollen-
berger in his 2010 article, “The Blue Slip: A Theory of Unified and Divided Gov-
ernment, 1979-2009”, that the Republican chairmen took the position that most
benefited his party at the time. During the 115th Congress Senator Grassley al-
lowed multiple nominees with negative or unreturned blue slips to progress
through the nomination process (Library of Congress, 2018; Alliance for Justice,
2018). The power of the blue slip appears to be directly related to the political af-
filiation of the executive and the Chair of the Judiciary Committee. In effect,
senators that share their affiliation with both of the aforementioned offices have
a greater respect paid to their blue slips, while those that do not share an affilia-

tion are often ignored.

6. Conclusion

Of the changes examined, the most effectual appears to be the decrease in recess
appointments following the National Labor Relations Board v. Noel Canning
(2014) Supreme Court ruling. There has since been no recess appointments
made and the opportunities to do so have been minimal. The most recent recess
appointments occurred on January 4th, 2012, and three of the four appoint-
ments made at that time were the appointments that triggered the precedent set-
ting case (CRS, 2017). Since the decision was issued, there have been fewer than
ten recesses of greater than ten days. It seems to be the case that this is due to the

guidelines set forth by the ruling—which restricts recess appointments during

DOI: 10.4236/0jps.2019.94042

698 Open Journal of Political Science


https://doi.org/10.4236/ojps.2019.94042

C. Bopp

recesses of fewer than ten days. This trend may continue, but some may argue
the reason for its current persistence is the perceived likelihood of the current
administration to abuse the recess appointment clause. This assertion is imposs-
ible to quantify or test at this time. However, if the trend changes after a shift in
administration the assertion may have merit and this drought of appointments
can be viewed as an anomaly.

The November 2013 implementation of the nuclear option presents conflict-
ing data. During the 113th Congress and immediately following the enactment,
there was a massive increase in appointments (Library of Congress, 2018). This
may have been facilitated by a united executive and Senate. In the following
Congress the executive and Senate were divided. This may be why the 114th
Congress was the least productive Congress, regarding judicial nominations,
since 1952 (Library of Congress, 2018). The most recent completed Congress,
posted middling confirmation numbers despite a united executive and Senate
(Library of Congress, 2018). It could be argued that this indicates that the nuc-
lear option will prove inefficacious as time passes, but this overlooks other viable
explanations. The current administration is unique insofar as the executive has
neither a political nor military background, and has caused extreme polarization
between the major parties. These qualities make a case that the current data will
prove to be anomalous. If this proves true, the 113th and 114th Congresses will
support the assertions made by Mark Owens and James Wallner that the power
of the minority party has weakened and the majority expanded (2018, 2016).
This shift in power has the potential, as studied by Christian Boyd, Michael
Lynch, and Anthony Madonna, to result in more ideologically extreme judges.
This is because the minority party can longer stop an extreme judge from being
confirmed by invoking unlimited debate. Despite this, their research concluded
that the nuclear option did not result in significantly more ideologically extreme
nominees (Boyd et al., 2015). This research does not mean that a future admin-
istration will not pursue more ideologically extreme judges only that, during the
period studied, this was not the case. It is possible that the constitutionality of
the nuclear option will be challenged in court someday—on the grounds that the
mitigation of the minority party’s power is not fitting with the intent of the con-
stitution.

The final examined procedure was blue slipping. Due to the uncodified nature
of blue slipping, it is difficult to develop a conclusive determination of its current
or future power. The power of the blue slip is subjective and largely determined
by the chair of the Senate’s Judiciary Committee. During the 114th Congress,
former Chairman of the Senate Judiciary Committee, Senator Chuck Grassley,
allowed blue slips to effectively veto the nomination of judges that did not match
his political ideology (McMillion, 2017). For the duration of the 115th Congress,
Senator Grassley overlooked the previous precedent that he set and ignored
many blue slips in order to advance the nominations of judges that shared his
ideology (Library of Congress, 2018; Alliance for Justice, 2018). By ignoring the
precedent set during the 114th Congress, Senator Grassley demonstrated that the
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power of the blue slip is subjective and that it is able to be changed at the chair’s
discretion. This supports Mitchel Sollenberger’s theory that the chair will take
the position regarding blue slips that most benefits their party at that time (Sol-
lenberger, 2010).

The biggest issues regarding the judicial nomination process are nominating
quality judges and filling vacancies quickly and efficiently. The Obama adminis-
tration inherited fifty-four vacancies and the Trump Administration inherited
one hundred and three (Brown, 2013; O’Connell, 2015; United States Courts,
2019). At the conclusion of the 115th Congress there were one hundred and nine
vacancies (United States Courts, 2019). There are eight hundred and seventy Ar-
ticle III judgeships—one in every eight positions, are vacant (United States
Courts, 2019). This hinders the efficacy of the judicial branch as a whole. Of the
procedures examined, all have the potential to exacerbate the vacancy problem.
Even when the Senate and executive are divided, the judicial branch should be
able to operate. Absent significant changes, this would require unprecedented
bipartisan cooperation between party leadership.

Further research that could advance the work done in this project or ameli-
orate some of the identified issues includes: an examination of policy changes
that may remedy the judicial vacancy issue; continued monitoring and analysis
of judicial confirmation efficiency; further examination of ideological extremity
of new judicial candidates like that done by Boyd, Lynch, and Madonna (2015);
and a case study of the power given to blue slips by new Chair of the Senate Ju-
diciary Committee, Senator Lindsay Graham. As stated before, the issue of judi-
cial vacancies is the largest facing the judicial branch and, at the moment, a res-
olution is unlikely. By continuing to observe judicial confirmations, one can de-
termine whether the current administration’s confirmation rate is an anomaly or
if even a united Senate and executive will struggle to push nominees through in
the future. By continuing the study of Boyd et al. (2015), one will be able to
quantify and notice an executive attempting to radically shift the average ideol-
ogy of the judiciary. Further case studies will help to verify the validity of Sol-
lenberger’s assertion regarding the motives of Chairs of the Senate Judiciary

Committee.
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