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Abstract

In this study international literature is reviewed on allegations of child sexual abuse (CSA) during
divorce proceedings. It aims to build upon the existing knowledge on this topic by combining em-
pirical findings from various disciplines. We attempted to answer four research questions that fo-
cus on 1) the prevalence of CSA allegations in divorce procedures; 2) the response of family court
judges; 3) the ratio of founded vs. unfounded allegations of CSA under these circumstances; and 4)
the possible consequences of the false positives and false negatives in legal decision making for
the children and parents involved. The literature study shows that civil judges often seek profes-
sional help. The judge generally tends to (temporarily) stop contact between accused parent and
child during an investigation. Additionally, there is a general concern about the many actors in-
volved in such cases. It can also be cautiously assumed that one in seven to eight allegations is not
founded. We conclude that civil judges have to make important decisions under difficult circums-
tances: there is little or no evidence, no guidelines, external help lengthens the trial, and there are
serious consequences of false positives and false negatives in legal decision-making. Literature is
surprisingly scarce and generally outdated.

Keywords

Sexual Abuse, Accusation, Marriage, Divorce, Custody and Access, Family Court

1. Introduction

In the Netherlands in 2009 a divorced father of four children was released after seven months in remand. During
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their parents’ divorce proceedings the children had accused their father of sexually abusing them. The case had
been sent to the Dutch National Expert Group Sexual Offences, whose conclusion was that the accusations made
by the children were unfounded, and therefore that the father had been falsely accused. He was acquitted from
the alleged sexual abuse of three of his children. Despite these findings the mother remained convinced that the
abuse had in fact taken place, and persisted in accusing the father. In 2012 the mother was charged with defama-
tion of the father, although because of a procedural error she was not convicted on this charge. She was, howev-
er, convicted of willful frustration of the father’s parental responsibility rights (Rechtspraak, 2012). In the mean-
time, the children had been exposed to three years of interviews, investigations and other forms of stress, but
most importantly the relationship between the father and his children had been irreparably damaged (Zembla,
2009).

In Europe, each year approximately two in every 1000 people divorce; in the United States this number is
slightly higher with 3.6 in every 1000 people (Eurostat, 2014; Centers for Disease Control and Prevention, 2014).
Around half of the divorces in Europe involve minor children (Organisation for Economic Co-operation and
Development, 2014), which for instance in the Netherlands amounts to approximately 33,000 children per year
(Centraal Bureau voor de Statistiek, 2013, 2014a). Although in the majority of divorce cases spouses petition for
divorce jointly, approximately 40% of divorces are unilateral (Centraal Bureau voor de Statistiek, 2014b). Some
of these cases are high-conflict cases (Dutch “vechtscheidingen”), with ex-spouses fighting about property divi-
sion, maintenance and, above all, custody of and access to the children. Comparative research shows that during
divorce procedures fights between the spouses that are related to the children sometimes take the shape of real
“gender wars” (Rhoades & Boyd, 2004). During some of these high-conflict divorces, allegations of sexual
abuse of the children are made, which complicate the conflict even more. Typically in these cases, the mother
accuses the father of the sexual abuse of one or more of their children. Sometimes persons other than the father
(e.g., the new partner of the mother) are accused, and persons other than the mother (e.g., the father) accuse/
make accusations. Sometimes such allegations are even made long after the divorce is finalized, in the context of
access disputes. Although extreme, the above case, in which one parent accused the other of sexual abuse of
their children, is clearly not an isolated one. Some professionals have suggested that child sexual abuse (CSA)
allegations during divorce procedures have actually increased since the 1980s (Myers, 1990; Thoennes & Pear-
son, 1988).

Some authors have argued that divorce procedures are a natural moment for sexual abuse to be revealed.
During marriage, the other parent may (either consciously or unconsciously) have turned a blind eye due to fear
of, or loyalty towards, the abusing parent. The breakdown of the relationship might liberate the mother from the
control and fear of the father, especially when it was an abusive relationship, and could make her feel safe
enough to verbalize/express her knowledge or suspicion of the abuse. Moreover, during the process of divorce,
the mother may feel less dependent on the father or be more receptive to signals of abuse (Myers, 1990). In ad-
dition, abused children might feel freer to disclose the truth after the abusing parent has left home. Conversely,
sexual abuse might be more likely to occur post-divorce. For fathers, the emotional conditions following the di-
vorce and being “abandoned” by the mother might instigate “acting out”, which could result in actual sexual
abuse of one or more children (Corwin, Berliner, Goodman, Goodwin, & White, 1987).

Although divorce and the period following it are phases in which sexual abuse is likely to emerge, some re-
ports have argued that divorce can also elicit false allegations of sexual abuse. It has been suggested that policies
on parental responsibility, child residence and contact arrangements might provide mothers with an opportunity
to damage the reputation of the father by accusing him of sexual abuse in order to gain advantage for herself,
such as obtaining single custody or withholding access to the children. For example, as from 2009 Dutch family
law states that after a divorce both parents equally share in the care and upbringing of the children (Wet van 27
November 2008 totwijziging, 2009).

It is common knowledge that CSA can have serious consequences for victims, both psychological and in
terms of various other life outcomes. CSA is associated with increased risk for depression, drug and alcohol
abuse, and physical problems such as obesity in adulthood (Trickett, Noll, & Putnam, 2011). CSA committed by
a parent is potentially even more damaging because it occurs within the legally and socially protected privacy of
the nuclear family (Molnar, Buka, & Kessler, 2001). Parental divorce is also associated with negative outcomes
in the children such as low education, weak family ties, low psychological wellbeing, and delinquent and ag-
gressive behavior (Amato & Cheadle, 2005; Valk, Spruijt, de Goede, Maas, & Meeus, 2005). These outcomes
are more likely to occur when conflicts are violent and abusive (Fosco, DeBoard, & Grych, 2007; Holt, Buckley,
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& Whelan, 2008). Children who experience both sexual abuse by a parent and parental divorce are at significant
risk of these outcomes: Afifi, Boman, Fleisher, and Sareen (2009) found that when child abuse is accompanied
by divorce or separation, poor mental health outcomes for the child are significantly more likely than when se-
paration/divorce or child abuse occur independently. Specifically, there are increased risks of lifetime posttrau-
matic stress disorder, conduct disorder, and suicide attempts.

All this implies that high demands are made upon civil or specialized family judges who are hearing divorce
cases in which allegations of CSA are made. Judges are tasked with deciding on matters such as custody and
access, on which extremely serious allegations are superimposed. This is made all the more difficult because,
given the antagonistic setting between the parents, the risk of false allegations cannot be ruled out. This means
that judges are faced with a dilemma. Not taking the sexual abuse allegation seriously might result in failing to
intervene in a harmful situation for the child (ren), and allow the abuse to continue (risk of false-negative). Tak-
ing every allegation seriously, even if it is unfounded, means exposing the child (ren) and the accused parent to a
painful and often long-running investigation, which could damage both the parent-child relationship and the
psychological well-being of both child and parent (risk of false-positive).

Therefore, sexual abuse allegations during divorce proceedings put extremely high demands on judges.
Children may or may not be at risk of being damaged by sexual abuse, while the judicial response itself may be
harmful. Some authors have suggested that increasing numbers of divorce proceedings are accompanied by al-
legations of sexual abuse. However, much is unknown about these processes, such as the prevalence of CSA
during divorce procedures; the proportion of unfounded allegations, and of these, the proportion that have been
purposely fabricated; whether judges have specific rules or guidelines to act upon; how judges handling divorce
cases respond to such allegations; and finally, the consequences for children and the accused parent of false
negatives (not intervening when abuse occurs) and false positives (intervening when abuse does not occur). That
so little is known about these issues may be partially attributed to the fact that any existing literature is generally
scattered over different disciplines such as family law, criminology, victimology, child studies, and psychology.

In this paper we aim to address this lack of information by reviewing the available literature on this topic. The
paper adds to the existing literature by combining empirical findings from a number of disciplines, to provide an
overview of what is known about the prevalence of allegations of CSA, the decisions judges make, and the
long-term outcomes for the parents and children involved.

2. Research Questions

This study addresses four research questions:

- What is the prevalence of CSA allegations in divorce procedures?

- How do family court judges respond to CSA allegations in divorce procedures?

- What is known about the ratio of founded versus unfounded allegations of CSA under these circumstances?

- What are the possible consequences of false positives and false negatives in legal decision making for the
children and parents involved?

3. Method
3.1. Selection of Articles

We adopted three search methods to collect all relevant literature. First, a systematic search was conducted on
the Web of Knowledge, Web of Science, Hein Online, and Psych INFO databases, using two groups of key-
words in combination with each other. The first group of keywords refers to the concept of divorce, although it
is not limited to divorce as we also included other indicators of marriage breakdown or separation (custody, pa-
rental responsibility, visitation, divorce, marital breakdown, parental separation, and litigation). The second
group of keywords refers to the concept of child sexual abuse (child sexual abuse, child abuse, allegations (of)
sexual abuse, and childhood sexual abuse). The search was not limited to specific years since our objective was
to have a complete overview of all the literature and, as we expected, the electronic search yielded a small num-
ber of relevant publications. For this reason, a snowball method was used as a second method for collecting lite-
rature; we searched all relevant retrieved publications for other publications that met our criteria.

As a third method we consulted experts (from Belgium, Norway, Italy, Sweden, Scotland and Finland) on
family law, criminology and child custody cases for literature that was forthcoming or that had been published

)
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in a language other than English. The experts were contacted via email either because they were professional
acquaintances, or known through professional acquaintances of one of the authors. By consulting experts in
various countries, we hoped to extend our search to non-English articles. We additionally contacted specialists
in the field of child sexual abuse who recommended various studies on the definitions and consequences of this
kind of abuse.

3.2. Definitions

Child Sexual Abuse: Studies on CSA employ varying definitions of CSA. Differences are related to cut-off age,
which determines at what age the victim is no longer a child and therefore the abuse cannot be qualified as CSA.
Some of the studies opt for 18 years, while others choose the age of consent (the age at which a person is consi-
dered legally competent to consent to sexual acts) as determined by law. However, age of consent is considered
for normal sexual acts, but not incest. Therefore, in light of this review, the cut-off age that is used for this study
is 18 years old.

Other important factors in which the definition of CSA diverges are the type of perpetrator of the abuse and
what type of sexual acts are qualified as CSA (Stoltenborgh, van lJzendoorn, Euser, & Bakermans-Kranenburg,
2011). For our review we adopt the definition of CSA as used by Alink et al. (2011) in their Dutch Prevalence
Study on Child and Youth Abuse. Within this definition, the perpetrator of the abuse must be a parent or a per-
son on whom the minor relies, such as a guardian or schoolteacher. This distinction is important in light of the
topic of this literature review, where the abuse has taken place within the nuclear family and is perpetrated by, in
general, the parent but who may also be a stepparent or partner of a parent. The definition is broad and includes
“hands-on” abuse as well as “hands-off” abuse, such as voyeurism and indecent exposure.

Allegation: In this article, the voicing of a suspicion of CSA is referred to as an “allegation”; consequently the
person who alleges the CSA is the “alleging parent”, and the other parent is referred to as the “alleged abuser™”.
We decided to use the term “allegation” instead of “accusation” because of the wider range of meaning. An ac-
cusation of CSA entails a strong conviction that the abuse actually took place, while an allegation can also be a
suspicion.

Divorce: This literature review is focused on allegations of CSA during a divorce procedure, and therefore
will not include literature that is solely related to custody and visitation disputes. These allegations can coincide
with the filing of divorce by either one or both of the parents, but can also occur long after the divorce has been
finalized. Consequently, when we speak of CSA allegations during divorce, we include custody and visitation
disputes during the divorce procedure.

4. Results

The electronic search yielded 67 articles. Snowballing the articles generated a further six relevant publications.
Our consultation with specialists produced 8 further relevant publications. All in all, we found 81 publications
that met our search criteria. Upon inspection, only 20 were relevant for our purposes in the sense that they pro-
vided data relevant to our research question. It should be noted that among these relevant publications there
were reviews that reported on earlier research also implemented in this study. A total of 14 publications were
published in the last 10 years; 4 studies were published more than 20 years ago. Table 1 gives an overview of all
relevant publications.

4.1. Prevalence

Very few studies gave information on the prevalence rate of CSA allegations during divorce procedures. The li-
terature search yielded two relevant empirical studies, both from the United States and both over twenty years
old. Thoennes and Pearson (1988) estimated that CSA allegations occurred in between 2 and 15 per 1000 di-
vorce cases in the United States. Thoennes and Tjaden (1990) conducted an empirical study in twelve courts in
the United States and reviewed 169 custody or visitation dispute cases. They concluded that sexual abuse allega-
tions are made in no more than an average of 2% of contested custody and access cases in the context of parental
separation, that is in divorce procedures as well as custody and access disputes after separation. All in all, from
these two American studies we conclude that CSA is a rare event in divorce proceedings: CSA allegations are
made in no more than roughly 2% of divorce cases.
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Table 1. Relevant publications.

Author (s)

Afifi et al.

Bala et al.
Bala & Schuman
Blodgett
Blush & Ross

Bow et al.

Brown et al.

Cobley

Faller
Green

McGraw & Smith

Myers

Peterson

Schafran

Sirles & Lofberg

Thoennes &
Pearson

Thoennes &
Tjaden

Trocmé &
Bala

Wakefield &
Underwager

Zarb

Year

2009

2007

1999

1987

1987

2002

2000

2006

1991

1986

1992

1990

1995

1997

1990

1988

1990

2005

1991

1994

Title

The relationship between child abuse, parental
divorce, and lifetime mental disorders and
suicidality in a nationally representative adult
sample

Sexual Abuse Allegations and Parental
Separation: Smokescreen or Fire?

Allegations of Sexual Abuse when Parents
have Separated

Spouses use allegations to up the ante in
divorce cases

Sexual Allegations in Divorce: the SAID
Syndrome

Assessment of Sexual Abuse Allegations in
Child Custody Cases

Revealing the Existance of Child Abuse in the
Context of Marital Breakdown and Custody
and Access Disputes

The Quest for Truth: Substantiating
Allegations of Physical Abuse in Criminal
Prosecutions and Care Proceedings

Possible Explanations for Child Sexual Abuse
Allegations in Divorce

True and False Allegations of Sexual Abuse in
Child Custody Disputes

Child Sexual Abuse Allegations amidst
Divorce and Custody Proceedings

Allegations of Child Sexual Abuse in Custody
and Visitation Litigation: Recommendations
for Improved Fact Finding and Child
Protection

Judicial Discretion is Insufficient: Minor’s Due
Process Right to Participate with Counsel
when Divorce Custody Disputes Involve
Allegations of Child Sexual Abuse

Adjudicating Allegations of Child Sexual
Abuse when Custody is in Dispute

Factors Associated with Divorce in
Intrafamily Child Sexual Abuse Cases

Summary of Findings from the Sexual Abuse
Allegations Project

The Extent, Nature, and Validity of Sexual
Abuse Allegations in Custody Visitation
Disputes

False Allegations of Abuse and Neglect when
Parents Separate

Sexual Abuse Allegations in Divorce and
Custody Disputes

Allegations of sexual abuse in custody and
access disputes: What care is in the best
interest of the child

Country

Canada

United
States/Canada

Canada

United States

United States

United States

Australia

United Kingdom

United States

United States

United States

United States

United States

United States

United States

United States

United States

Canada

United States

Canada

Sample

5877 adults

review of various studies
review of various studies

NA

Number unknown
(investigations at a family service clinic)

84 psychologists

200 families

NA

136 cases of CSA allegations during divorce

NA (2 case illustrations)
18 cases of CSA allegations in divorce and

custody disputes

NA

NA (review of state law)

NA
128 cases of intrafamilial sexual abuse

25 large domestic relations courts, 300
questionnaires
from judges and AFCC, and in-depth
interviews at five sites

surveys, interviews and 169 cases of CSA
allegations
within a custody/visitation dispute

7672 child maltreatment investigations from
51 child welfare service areas

NA

NA: Relevant legislation and recent case law
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4.2. Judicial Response

Six studies described judges’ responses to CSA allegations. The manner in which judges respond to such an al-
legation depends on the legal system of particular countries or jurisdictions. Four findings emerge from the
studies on judicial response. First, in the studies conducted in the U.S., Canada and Australia described below,
civil judges are reported to seek professional advice when confronted with an allegation of CSA during a di-
vorce procedure. Generally judges inform Child Protective Services who then start an investigation, while men-
tal health professionals are often also included in these types of cases, either through CPS or directly. Second, in
many cases the judge temporarily suspends access or custody between accused parent and child, although the
percentage is unclear. Third, legal systems differed regarding the process by which judges arrive at their deci-
sions. In Canada, the police appear to be called in more often than in America and Australia. Additionally, in the
Unites States, judges occasionally subject both parents to monitoring or supervised visitation. The last conclu-
sion that can be drawn concerning judicial response is that almost every study discussed here highlights the
problem of the involvement of multiple players, notably judges, CPS personnel, and mental health professionals,
which causes delays and negatively impacts the case. We will now discuss these findings in more detail.

Professional help: An Australian study (Brown, Frederico, Hewitt, & Sheehan, 2000) explored court records
of approximately 200 families and shows how federal family courts in Australia deal with child abuse (not li-
mited to sexual abuse) in the context of legal and de facto marital breakdown. In Australia, separate authorities
provide Child Protective Services (CPS) and other child welfare services. When a family court is informed of-or
discovers-child abuse, proceedings are generally suspended and the court refers the case to CPS for investigation
until CPS comes with a formal response. The authors note that such cases take, on average, 17.5 months from
allegation to resolution. The duration increases as the age of the child decreases and the parents’ rights to re-
peatedly bring the case back to the court causes additional delays.

An earlier study from the United States (Thoennes & Pearson, 1988) shows that when a CSA allegation is
made in family court, the standard response is to report this to CPS, although it is at the family court officers’
discretion as to whether or not an allegation is reported. Some courts do not align with the approach CPS takes
in the investigation, and the study even reports:

(...) areluctance on the part of CPS agencies to seriously investigate abuse charges in divorce/custody cas-
es. Caseworkers may dismiss such cases as undoubtedly false or assume that the domestic relations court
will protect the child. If the child is not living with the allegedly abusive parent, the case may not be per-
ceived to involve imminent danger, thus resulting in a lower case priority. (p. 8)

Therefore, some courts choose to play a more active role by starting a more general family court-supervised
evaluation of the family concurrent with the CPS investigation, even when it is believed that CPS is conducting
its investigation adequately. The authors indicate that it is unclear how judges respond in cases where the court
and CPS reach different conclusions. Bow, Quinnell, Zaroff, and Assemany (2002) conducted a survey among
mental health professionals who assess sexual abuse allegations in child custody cases. They report that due to
the complexity of the responses that these cases require, family court judges often seek help of mental health
professionals in evaluating the veracity of the allegations.

Decisions surrounding custody or access: According to a Canadian/American review (Bala, Mitnick, Trocme,
& Houston, 2007), civil judges tend to err on the side of caution when an allegation of CSA is made. This
usually entails suspending visitation between the child and the accused parent until a court-ordered investigation
is finished (Zarb, 1994). Even though in American legislation there is no mention of CSA as a factor in making
“best interest” decisions related to children when settling divorce, custody, or access issues, it appears from the
review that “best interest” does play an important role. From their analysis of a number of case studies, the au-
thors conclude that when a judge finds that an allegation made by a custodial parentis unfounded, the alleging
parent will commonly continue to have custody (Bala et al., 2007). When the allegation is judged to be founded,
the judge generally terminates visitation rights, though s/he in some cases might allow visitation if it is consi-
dered to be in the child’s best interest (e.g., because the child feels emotionally attached to the accused parent).
In Australia, it is reported that courts often order a change in access or custody, and limit the accused parent’s
access to the child (Brown et al., 2000).

Although the authors do not give percentages, Bala and Schuman (1999) report that generally Canadian
judges temporarily suspend unsupervised access by the accused parent pending a full hearing. In a few reported
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cases, judges allowed unsupervised access to continue if they found the evidence for the abuse weak. Bow et al.
(2002) conducted a survey among mental health professionals and found that in cases of CSA allegations, judges
either order supervised contact or, when professionals report that they deem alleged sexual abuse likely, suspend
contact between the alleged perpetrator and the child.

When CSA is deemed likely to have occurred or likely to occur, judges in the United States can grant tempo-
rary custody to the alleging parent during the pendency of a divorce proceeding (Myers, 1990). The transfer of
cases that involve an allegation of sexual abuse from family court to juvenile court is reportedly recommended
by judges in some cases because this court is better equipped to investigate and try such allegations. However,
the study does not indicate how often civil judges make this decision (Myers, 1990). Myers notes that in the
United States family judges may also subject both parents to temporary supervision or monitoring in cases
where it has been established that CSA has occurred but the identity of the perpetrator is unknown. In this rea-
soning, both parents have neglected to protect their child from sexual abuse. According to Myers (1990):
“(u)nder this approach, neither parent is stigmatized as a child abuser. Although stigma accompanies a finding
of failure to protect, such opprobrium [sec] is of lesser magnitude than the stigma attached to a finding of abuse”
(p. 34). Although this type of judicial response is not applicable to the most common type of CSA allegation, in
which the identity of the alleged abuser is known, it is possible that a parent expresses her concern for abuse
without directly accusing the father.

Differences in legal systems: A Canadian study (Bala et al., 2007) shows that in 46% of the cases that involve
an ongoing custody or access dispute judges, the police is involved. Criminal charges were made in only 3% of
the cases. The study uses the unpublished data of the Canadian Incidence Study of 2003, described in Trocmeé,
Tourigny, MacLaurin, and Fallon (2003). From the study it is unclear who involves the police. This could be the
judge, a family member or any other involved person.

Civil judges in Canada who resolve disputes reportedly base their judicial assessment on the best interest of
the child, although only in one province (Newfoundland) the law refers to abuse allegations in custody and
access disputes. It specifies that “the court shall consider the person’s history of ‘violence’ towards a spouse or
any child when making a determination about whether that person shall have custody or access to a child” (Bala
& Schuman, 1999: p. 34). This is the only study that reports specific legislation for custody or access cases with
CSA.

Many players: Thoennes and Pearson (1988) noted that CSA allegations may set off a “cascade” of actors,
such as CPS workers, police, physicians, court representatives, and custody evaluators. These actors sometimes
consecutively or concurrently deal with the same case, which causes duplicated efforts and delays. Bala et al.
(2007) claim that all the involved agencies and professionals in sexual abuse cases during separation in fact fur-
ther complicate the resolution of these cases because of their overlapping duties and at times contrasting inter-
ests. Different institutions could be operating in different courts at the same time. In an earlier Canadian review
of studies on allegations of CSA surrounding parental separation (including divorce, custody, and access dis-
putes), Bala and Schuman (1999) note how in such cases a criminal prosecution, a parental custody case and a
child protection case may simultaneously take place. However, criminal and CPS investigations most likely take
place only in cases where the evidence is clear. When it is uncertain if the abuse has occurred, the case will most
likely be resolved in a family law proceeding.

Thoennes and Pearson (1988) recognize other complications in these types of cases. They mention that if
more than one state or county is involved in the same case, for example when the divorce procedure takes place
in a different state than where the marriage was contracted, the complexity further increases because of differ-
ences in policies and procedures. This may even be so if several courts within the same county are involved.

Much of the reviewed studies report on how judges should respond (recommendations), and simultaneously
critique the status quo. However, it is unclear from the available studies, what options judges actually have.
Strikingly absent from the literature is an overview of the kinds of decisions that judges tend to make concerning
access and custody.

4.3. Founded vs. Unfounded

From the available empirical studies it may be inferred, albeit carefully because of the small number of studies,
that one out of seven to eight cases of CSA during divorce appear to be unfounded. Studies that give information
on outcomes may report that cases are founded (where it turns out that the children most likely were sexually
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abused), unfounded (where the opposite emerges) or it remains unclear whether the children were sexually
abused or not. We will report on percentages that were reported to be unfounded, either because they were un-
substantiated or because they were proven to be deliberately falsely constructed.

Thoennes and Pearson (1988) reported that family court personnel had indicated that deliberately fabricated
allegations are extremely rare, however the authors did not quantify this. In reviewing court records of around
200 families in custody and access disputes in Australia, Brown et al. (2000) found that around 9% of the alle-
gations had been proven to be false. In evaluating a small sample of 11 children in cases of suspected child sex-
ual abuse in custody disputes, Green (1986) concluded that four out of the eleven cases had been fabricated.
Bala et al. (2007) reviewed literature and presented national data from Canada. The data from the Canadian In-
cidence Study of Reported Child Abuse and Neglect of 2003 used in this report shows that 18% of CSA allega-
tions in the context of parental separation (12 cases) had been judged to be consciously fabricated, and thus false;
36% (25 cases) were unsubstantiated but made in good faith. Thoennes and Tjaden (1990) reported that in one
third of the 129 contested custody-visitation disputes (so a broader category than divorce) throughout the United
States for which a determination of the validity of the allegation was possible, the abuse allegation turned out to
be unfounded. Trocme and Bala (2005) analyzed data from the 1998 Canadian Incidence Study, and found that
12% of the child abuse allegations, not only sexual, in cases involving custody or access disputes was con-
sciously fabricated. Therefore, according to this study, the percentage of consciously fabricated child sexual
abuse cases is less than 12%.

The Canadian Incidence Study of 2003 (Bala et al., 2007) showed that 34% of the cases were suspected but
not proven, and although in almost half (46%) of the cases the police were involved, charges were laid in only 3%
of the cases. This reflects the difficulty of acquiring evidence of the alleged abuse and the high number of unre-
solved cases. McGraw and Smith (1992) found that 11% of the 18 cases in their study lacked sufficient evidence
and 28% were unsubstantiated suspicions. Based on a clinical sample of 136 cases of divorce with an allegation
of CSA in Michigan (USA), Faller (1991) concludes that out of all cases, 19 (14%) were proven false. McGraw
and Smith (1992) analyzed 18 CSA cases that were investigated by the Boulder, Colorado (United States) Sex-
ual Abuse Team concerning divorce and custody disputes, of which 3 (16.5%) were found to be consciously fa-
bricated. In their study of evaluations of mental health professionals, Bow et al. (2002) conclude that allegations
of CSA were “supported” in around 30% of the cases that were referred.

All in all, we conclude that in the small percentage of cases where allegations of sexual abuse are made dur-
ing divorce proceedings, between one in seven to eight of these eventually appear to be unfounded. However,
this does not imply that the majority of cases are proven to be founded. Not surprisingly, quite a number of cases
are not resolved and it remains unclear whether the allegation was founded or unfounded. Thoennes and Tjaden
(1990) report that in 17% of the cases no conclusion could be reached and Faller (1991) reports that 9% of cases
remain unclear.

4.4. Consequences

Very little information was found on (long-term) consequences of judges’ decisions for children or parents in-
volved in divorce disputes where CSA allegations were made. One study reported on children’s well-being dur-
ing the divorce process. In a study of approximately 200 Australian families where CSA allegations had been
made during divorce or custody/visitation disputes, Brown et al. (2000) measured levels of distress of the child-
ren involved in these cases. Due to the long time of the investigation, the multiple hearings and a number of
court ordered changes in custody and visitation, children were found to be suffering high levels of distress: “The
longer the dispute took the greater was the child’s deterioration” (Brown et al., 2000: p. 856).

5. Conclusion

The literature review showed that amazingly little research is available on the issue of allegations of child sexual
abuse (CSA) during divorce proceedings. In addition, the majority of the existing literature is from at least ten
years ago. This indicates on the one hand that CSA in divorce proceedings is a longstanding issue. Few substan-
tiations were found that this problem has grown, as hypothesized due to changes in family law that equalize fa-
thers’ and mothers’ rights. The body of research is scattered between various fields; mostly psychology, family
law, victimology and criminology, and most of the research we have found is conducted in just three countries
(US, Australia and Canada). Quite a few studies used small samples or convenience samples. At the same time,
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many studies attested to the extremely difficult circumstances of such cases, for children, the accused parent, the
accusing parent, as well as the judge.

Our first question concerned the prevalence of CSA allegations in divorce procedures. The existing body of
relevant literature on prevalence of CSA during divorce procedure is so scarce (only two US studies) that we are
not able to give a satisfactory answer to this question. The indication that can be derived from these two studies
is that the prevalence lies around two percent of all divorce cases. Therefore, it appears to be a quantitatively
small problem. No evidence on trends was found.

The second question was how judges hearing divorce cases respond to these allegations. Civil judges handling
such allegations during divorce procedures are faced with a dilemma, needing to take into consideration both the
risk of false negatives as well as false positives. The findings regarding the judicial responses can be roughly di-
vided into four categories.

1) Professional help

Civil judges often seek professional advice, generally by informing Child Protective Services (CPS) who start
their own investigation or by consulting mental health professionals either through CPS or independently.
2) Decisions surrounding custody and access

One of the most common interventions by judges appears to be a measure suspending or limiting contact for
the duration of the investigation of the alleged abuse by the family court, CPS or criminal justice system.
3) Differences in legal systems

In Canada, it appears that the police are notified more often than in Australia and the United States. In the
United States monitoring or supervised visitation can be extended to both parents, while it is unclear whether
this is an option for Australian and Canadian judges as well.

4) Many players

The literature on judicial response shows that the involvement of many players in these cases aggravates mat-
ters, and decreases children’s wellbeing.

Very little of the findings pertain to family law procedures per se. It does appear that judges seem to struggle
with the problem and do not have specific procedures to follow.

Next, based on the empirical evidence, it can be carefully assumed that one out of seven to eight cases of CSA
allegations during divorce is unfounded. It is important to note here that an allegation can also be unfounded
while not consciously fabricated and overall sizable percentages of cases remained unsolved. However, some
studies were small or employed convenience samples, or addressed a broader category than divorce procedures.

The final research question posed in this review concerned consequences of the false positives and false nega-
tives in legal decision making for the children and parents involved. Although the negative effects of CSA and
divorce on children and their parental relations appear self-evident, no studies gave conclusive evidence on this.
Only one study linked the duration of the investigation, the multiple hearings, and changes in custody and visita-
tion to higher levels of distress in children.

To conclude, the allegations of CSA during divorce proceedings are relatively uncommon. A small proportion
of these is unfounded. Judges appear to frequently enlist the assistance of other institutions such as the Child
Protection Services to help them judge to what extent an allegation is likely to be true. However, while a small
proportion of allegations turn out to be unfounded, a substantial proportion also remains undecided. This un-
derscores the extremely difficult and uncertain circumstances in which family law judges need to operate; with
little evidence, little to no explicit guidelines, where external specialist advice also lengthens the case and the
children’s distress, and vast consequences for wrong decisions in either direction. However, even with these
consequences in mind, the judge needs to make formal decisions for the child and family. The research that has
been conducted on this topic is surprisingly scarce, and mostly dated. It gives few (if any) empirical bases for
answers to our questions and as such suggests that further research is needed. Such research should focus on the
long term in order to expose what happens after the divorce is finalized and when conclusions have been drawn
regarding the allegation of CSA. By reviewing and researching multiple cases and their aftermath, it will be
possible to determine the effects on the children of the uncertainty that the judge faced, the approach s/he chose
and the outcome, relative to, for instance, the length of the legal process. In this way, possible recommendations
could be made to improve judges’ decision-making and the outcomes for the children.

6. Recommendations for Research and Implications for Policy and Practice

Although allegations of CSA during divorce are rare events, the problem is considered to be so serious that
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much of the research that we found poses recommendations on how the justice system could improve. In this
discussion we highlight the most important of these recommendations. Some of the recommendations are di-
rected towards the court in general or the judges in specific. Brown et al. (2000) recommend to create a new
specialized interventionist system for the United States, tightly led and managed by the court, that are child fo-
cused with short timelines and new mechanisms for communication. The goal is to only have three hearings
with 6 weeks between each hearing, and representation for the child. Along these lines, Thoennes and Pearson
(1988) recommend better coordination between the various actors in order to reduce delays, duplicated efforts,
contradictory orders, and general trauma inflicted on the child, while Brown et al. (2000) suggest to unify CPS,
children’s courts, and family courts through improved coordination mechanisms. Bala et al. (2007) warn that in
some cases it might be wise for a judge to assess the methodology of experts who have conflicting opinions.

The majority of the recommendations are focused on the mental health professionals who are evaluating the
veracity of the allegations. Faller (1991) describes four classes of CSA cases in divorce, and clinical implica-
tions are discussed. One of the implications is that mental health professionals should keep an open mind when
assessing such cases and should appreciate the wide range of circumstances and dynamics surrounding the cases.
The author does some further detailed practical recommendations for mental health professionals. Bala et al.
(2007) note that in the United States, professional guidelines exist that are used in child custody cases, while no
such guidelines exist for evaluating CSA in general or CSA in the context of custody disputes. Their research
shows that only one third of the respondents (the mental health professionals) use some form of protocol, model
or guideline. Most respondents indicated that they had constructed their own protocol. One of the recommenda-
tions in the article to ensure the safety of the child is to provide therapy by a skilled, neutral professional who
can provide support for the child after the stresses of litigation and monitor for possible abuse. Additionally,
they assert that there is also a need for better education and training of professionals and for more research in
order to better understand the dynamics and characteristics of these cases, and to allow professionals to better
distinguish between founded and unfounded allegations. Bow et al. (2002) feel there is an apparent need for
comprehensive guidelines given that most mental health professionals indicated that they had constructed their
own protocol. They suggest a model consisting of ten bullet points, including interviews with the alleged victim,
psychological testing of the alleged parent, assessment of the allegation, and the role of the evaluator. The ob-
jective of this model is to provide comprehensive, legally defensible evaluations that look after the best interests
of all involved parties.

There were a few general recommendations not specifically directed towards the court or mental health pro-
fessionals. Thoennes and Pearson (1988) conclude with some recommendations for the evaluation report in-
cluding taking more family dynamics into account. Bala et al. (2007) pose detailed recommendations for the
child, the accusing and the accused parent, and whoever represents these parties. They conclude by saying that
some of the recommendations made might be too expensive, and many parents cannot afford the appropriate re-
presentation or professionals. Therefore, the authors suggest that the community should provide more support
for these services and cases.

Lastly, a non-empirical Dutch article (\Van Leuven, 2002), written by a judge and mediator, gives explicit
recommendations for judges on how to respond to CSA allegations in divorce cases. The author bases these
recommendations on his personal experiences and are extensions of the Parental Alienation Syndrome (PAS) as
introduced by Gardner (1985). Van Leuven highlights the importance of recognizing that even though a CSA
allegation during a divorce could call for a response within a public law case, it will have an impact on the pri-
vacy of the family. Van Leuven recommends stimulating the interaction within the family after an allegation has
been made (especially between the partners). According to Van Leuven, a forensic expert should evaluate the
case, and when the allegation is most likely founded, a criminal case should be started. If the allegation is most
likely made due to relationship and communication problems, it is very important that the child remains to have
contact with both parents, in order to avoid the development of parental alienation. If this is not possible, the
child should reside with the parent that is the most emotionally stable, which is most likely the accused parent.
This could be seen as a paradoxical move, although according to Gardner this is the only way to prevent or cure
PAS (Gardner, 1985).

All of these recommendations are useful to some extent, although empirical research is needed in order to as-
sess their “success”. Our research indicates that scarce research has been conducted on this topic and therefore
there is a lack of systematic knowledge. However, we acknowledge that our review was limited in a number of
ways. First, we were restricted by the language, and could only search in the electronic databases for English
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studies. We were partly able to solve this problem by consulting experts from non-English speaking countries.
Second, relevant studies that have not been included in electronic databases were not found. Although this was a
limitation to our research, the lack of availability of (especially older) studies is a problem that is faced by others
as well.
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