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Abstract

This article focuses on the formation and development of customary law in
Kyrgyz society. The degree of customs, traditions, and legal systems created
existing outside, and had significance on their basis, significantly higher than
those of societies functioning within the framework of public education. The
set of measures formed over time, which were focused on regulation of all as-
pects in the traditional Kyrgyz community life, represented by a large number
of mutually independent tribes and clans, as a highly effective system capable
of maintaining normal conditions of existence.
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1. Introduction

Customary law functioned for a long period since the national and ethnic unity
of the Kyrgyz people was not established yet. At the fundamental level, custo-
mary law is regarded as representing the old social order (Bennett & Vermeulen,
2009). Due to the fact, that Kyrgyz society consisted of isolated tribes, social re-
lations taking place in them were characterized as a complex. The system of
norms in the Kyrgyz society replaced by entire legal field, in fact, such a system
was not possible for division, the context of preventing conditions facilitating
the commission of specific offenses increased stability of the customary law in
Kyrgyz society. Customary law, which is based on habits, as a legal phenomenon
dominated in the legal Kyrgyz society sphere until the establishment of the So-
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viet Republic (Vladimirov, 2010).

Custom is a peculiar phenomenon that represents the combined experience of
previous human communities, passing from generation to generation. In a large
encyclopedic dictionary, the custom is defined as a mode of behavior, evolving
into certain stereotypes in the process of a person’s historical development, and
emitting unified actions performed by a large number of people over a long period
while maintaining the content and form of such actions unchanged (Prokhorov,
1998). Compared with other social phenomena, customs characterized by the
existence of obligatory attributes as continuity in the historical sense, resistance
to any side effects, credibility, applicability, and regularity, etc. Becoming the
norms of customary law, customs formed during a long historical, centuries—
old period when the established rules of behavior could be repeatedly transferred
as a legacy to descendants, and their permanent habits (Mukambaeva, 2004).

Research reason is related to concept, essence and content of the customary
law, interaction of which with official law have not been properly developed in
the studies of legal scholars in Kyrgyzstan. In addition, customs have not been
properly reflected as a source of law, either in legislative or in law enforcement
practice in the modern legal system of the Kyrgyz Republic. At the same time,
there is an objective need for a new assessment of the role and place of customa-
ry law in the Kyrgyz legal system. Therefore, we believe that it is necessary to
realize the significance of fact in which the Kyrgyz customary law is a stable
component of the legal development in our society. The study of the Kyrgyz
customary law provides an opportunity to show the evolution of the legal system
in Kyrgyzstan.

Research problem in this study is based on the certain omissions in the his-
torical development of our government. According to our opinion, it is neces-
sary to properly study the customary law development in the pre-Soviet period,
to conduct a deep analysis of causes and factors that changed customary law.
The relevance in this article is the fact that the Kyrgyz customary law is not only
a legal phenomenon, but also our spiritual heritage. We consider that the above
circumstances give particular urgency to the study of the customary law in Kyr-

gyzstan.

2. Kyrgyz Society Development

The Kyrgyz traditional community functioned as completely economically in-
dependent and therefore characterized as a closed society. Civil society is defined
as organizations that exist between the family level and the government and which
have a degree of autonomy from the state and the market (Giffen et al., 2005;
Toogood-Luehrs, 2010). The peculiarity conditions of the socio-economic life in
that times created such a strong type of person, not representing other living
conditions, and non-observance of traditions was seen as scrapping of life guide-
lines and moral values. Principles of life activity applied for both, society and its

members. In this regard, traditional Kyrgyz society, as a whole and specific rep-
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resentative is expressing non-adherence to any changes in life, as it is perceived
as a destructive element of society.

This demonstrates the conservative nature of traditional society, which is ob-
jectively negative in relation to any innovations in its society. This condition was
the reason why the formation of criminal law in Kyrgyzstan in a historical con-
text should be interpreted in terms of transformation. At the same time, it
should be noted that this process took place, first of all, under the influence of
external factors, and not because of urgent internal needs.

We believe that one of the important specific features in the historical devel-
opment of the Kyrgyz society is that most of it proceeded outside the framework
of state education, while the form of state coexistence was inherent. It is gener-
ally recognized that in societies that exist outside the forms of the state, the de-
gree of significance of customs and traditions, and the legal systems created on
their basis, is significantly higher than those of societies functioning within the
framework of public education. Moreover, the value of customs and traditions
reaches its absolute character, taking into account the circumstances of the small
number of nomadic tribal associations that existed relatively recently among the
Kyrgyz ethnic group, as it acted as a guarantor of their sustainability. This was
the reason that customs and traditions acted not only as a binding and streng-
thening factor for the clans and tribes in the Kyrgyz society, but rather per-
formed essentially mental role. The Kyrgyz communities were located in large
spaces, with various difficult terrains, which led to the maintenance of autonomy

in them in full, both economically and politically.

3. Kyrgyz Customary Law

Mutual relations were mostly random, which, taking into account the described
conditions and circumstances, predetermined the peculiarity of the process of
formation and development of Kyrgyz customary law, including all its rules,
which were generally identical, with some differences only. This came from an
identical way of life, co-management, a single dialect, common historical devel-
opment, encompassing the process of uniting clans and tribes to resist external
invasion.

Kyrgyz Customary law influence application and implementation of recently
reformed legal rules on the land rights, dispute solutions, and influences on the
villagers value the written law (Giovarelli & Akmatova, 2002).

It is necessary to emphasize the fact that the customary law of some clans and
tribes was strongly influenced by the legal culture of the neighboring nations.
Over the entire period of development, most of all were influenced in this aspect
by the Kyrgyz tribes and tribes settled in the southern regions of Kyrgyzstan,
who adopted Islamic justice based on Sharia, when a large number of Kyrgyz
tribes and tribes based on customary law (adat).

Thus, in the period up to the entry of the Kyrgyz clans and tribes into the Rus-
sian Empire and during their stay as part of the empire, the Kyrgyz local courts
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applied their norm activities for two parallel systems of law common (adat) and
Muslim (sharia) (Kostenko, 1880).

Nevertheless, it was started from the period of crowding out this kind of legal
proceedings from Kyrgyz clans and tribes. The process of the adat foundation
started from the depth of centuries, formed by the Kyrgyz as a legal system in the
period of early feudalism (Brenner, 1990). Later, when Kyrgyz traditional society
began to decompose, the norms of the adat gradually adapted to the interests of
the feudal nobility, represented by both the manaps and the biys. At all stages
of its development, Kyrgyz customary law was a closed legal system aimed at
meeting the interests of a small part of the society with a nomadic lifestyle and in
this connection, it objectively had a very low potential in the process of its evolu-
tionary development up to its limit. The achievement of it led to the contain-
ment of further development of society. Kyrgyzstan redefined its governance by
a comprehensive legal framework regulating land pasture management after in-
dependence in 1991, which was followed by development of Agrarian Policy
Concept of the Kyrgyz Republic according to the Kyrgyzstan’s Ministry of Agri-
culture in 2004; emphasizing importance of strengthening the agricultural advi-
sory and introducing a more sustainable system of pasture management (Jepsen
et al., 2017).

“Collection of Kyrgyz Customary Law” by the Russian political leader K.K.
Palen conducted a study of customary law features of the Kyrgyz stage in the
19*%-20" centuries (Palen, 1396). This compendium consists of three parts in-
cluding 264 articles. The first part reflects the sections covering family relations,
the second part is represented by the sections relating to the will and inheritance,
the third part includes two sections, the first of which covers general issues, and
the second regulates property and business issues. Thus, it can be argued that
“Compendium” does not cover the entire volume of regulatory prescriptions of
that period of Kyrgyz society. For example, it does not reflect criminal law issues
when such norms occurred among neighboring peoples, in particular, Kazakhs
contained criminal law norms contained in the legal code of the adat “Zhe-
ty-Zhargy” (Abdrasulov & Gubaidullin, 2018), which by its content has similari-
ties with Kyrgyz customary law shown in Figure 1 below.

In the legal code of the adat “Zhety-Zhargy” was a qualification of such types
of acts as murder, beatings, mutilations, insults, theft, theft, non-compliance
with the rules of filial piety, rape, adultery (Iskakov, 2007). In the Kyrgyz tradi-
tional society, given its legal system of all legal norms of criminal, family, civil
and procedural nature, even during the dawn period, the entire system of legis-
lation based on customary law was characterized by limited parameters. A se-
rious factor influencing the perfection of the Kyrgyz legal system was the lack of
a written language of the Kyrgyz clans and tribes, which directly acted as a natural
obstacle to the accumulation of legal experience and its consolidation. The legal
experience of that time was doomed to extinction since the only communicative

means that was used in Kyrgyz society was an oral speech. This circumstance
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Qualification of actions

Murder > Abuse Rape
Beating | 5 Theft Failure to comply |e
with rules
L Adultery L, Mutilation Plunder P

Figure 1. Qualification of actions in the vault of the adat “Zhety-Zhargy” (according to
Abdrasulov & Gubaidullin, 2018).

made it possible to preserve only the most stable, with basic regulatory features,
elements of law enforcement practice, which in the conditions of a long mobile
nomadic way of life could not contribute to a certain substantial improvement of

the current Kyrgyz legal system.

4. Kyrgyz Adat

Also, another limiting factor in the expansion of the Kyrgyz adat is the lack of de-
velopment of property relations. Well-known forms of ownership were present
due to the element of power, used in specific conditions. Property is of paramount
importance in society, only in the case when expressed in the form of personal
property (Alekseev, 1981). Nomadic communities engaged in cattle breeding, whose
labor productivity was low, because of the collective nature of labor activity, the
main thrust of which was to ensure their vital needs. This led to a low degree of
social disengagement in terms of a small excess product, and for this reason, pa-
tronizing relations prevailed in traditional Kyrgyz society. Such relations in scien-
tific thought are interpreting as a way of regulating social relations based on gene-
alogy, conservative views, and worldviews on family and everyday life.

In this context, patrimony reflects social realities, where the regulation of so-
cial relations is based on family clan relations, which in their content are deter-
mined by the organization of the production process through the socialized use
of pasture and other works (Zhumaganbetov, 2004). Thus, the analysis of the
above circumstances establishing the dominance of the public form of owner-
ship in the traditional society of Kyrgyz clans and tribes. The family related or
ancestral property, as the main form of social ownership of a traditional society
with all its attendant deficiencies, objectively, for a long historical period, wea-
kened the rate of the evolutionary development of Kyrgyz society and predeter-
mined its characteristics, by having a natural impact on the society’s legal side
(Kuldysheva, 2010).

5. Conclusion

Above mentioned conditions are describing the essence of the Kyrgyz traditional
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society where the consequence of facts that customary law did not divide into
civil law and criminal law. And most of all such rights had a characteristic fea-
ture, which was expressed in the absence of a verge of criminal offenses from
civil offenses, that any crime was interpreted by customary law as a result of
mutual relations between the parties. The value of customs and traditions cha-
racterized by taking into account the nomadic tribe associations. In this article,
Kyrgyz customary law, society development, and adat category related to prop-

erty were described.
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