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Abstract

This study examined the development of international and municipal laws on
maritime safety and security and identified the challenges undermining the
efficiency of the provisions at combating security threats within the Nigerian
maritime space. The study relied on primary and secondary sources of infor-
mation. The primary sources included the United Nations Convention on the
Law of the Sea (UNCLOS) 1982, Convention for the Suppression of Unlawful
Acts against the Safety of Maritime Navigation 1988, the Safety of Lives at Sea
(SOLAS) Convention 1974, municipal legislations and Judicial decisions.
While the secondary sources included books, journal articles, conference
proceedings and the internet. It was found that there is an array of interna-
tional laws addressing maritime safety and security. It was further found that
the effectiveness of these international maritime laws in Nigeria is under-
mined by inadequate implementation traceable to socio-legal, institutional
and political issues in the country. The study recommends adoption of func-
tional legal, institutional and policy measures to address the various imple-
mentation challenges, address maritime safety and security threats in the Ni-
gerian maritime domain and aid the maximization of the nation’s maritime
resources to facilitate development.
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1. Introduction

Maritime security is a crucial aspect of maritime practice and administration,

which is central to the full realization of the immense potentials of the mari-
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time industry. The availability of a secured maritime domain which engenders
international peace and stability is at the heart of maximizing the full poten-
tials of the maritime industry. Maritime practice and administration can only
be maximized to meet the demands of the growing global population, for food,
employment, energy and marine bio-diversity if the maritime space is secured
(Gilpin, 2007).

The subject of maritime security from the perspective of a state is con-
cerned with protection of the nation’s maritime assets, space and practices
from all forms of man induced threats. It involves preservation of national
territorial integrity, peace and order within the nation’s maritime domain by
preventing and combating all forms of criminal activities through internal
and external mechanisms. From the global perspective, maritime security is
concerned with elimination of all forms of maritime crimes, including
trans-national organized crime perpetrated through the maritime space capa-
ble of threatening the maritime environment and inhibiting realization of the
blue economy (Bueger & Edmunds, 2017). Maritime security is preserved
through adoption and implementation of legal and policy measures targeted at
protecting national integrity and promoting good order at sea. By its very na-
ture, the ocean and its resources have no transboundary limits, likewise the
various threats to maritime security are transnational in nature. As a result,
they are addressed through transnational laws at the regional and international
arena.

The use of the ocean for transportation of goods and passengers is as ancient
as human civilization. With increased use of the sea from bulk carriage, there
was need for adoption of codes to regulate peaceful use of the sea. The earliest
codified law of the sea being Rhodian Sea Law for regulation of Mediterranean
trade and subsequently there medieval sea codes such as the Laws of Wisby were
enacted. However, as seaborne trade grew so also did piracy and other forms of
security threats (Gedecho, 2013). Over the century, the law of the sea has con-
tinued to evolve to address emerging and contemporary threats. Today, the
United Nations Convention on the law of the Seas (UNCLOS) (1982) (Koh,
1985) is the principal international instrument on maritime practice and admin-
istration. UNCLOS has evolved over decades, from the Geneva Convention of
1958 (UNCLOS I) to the UNCLOS II which failed to result in an international
agreement. The 1982 UNCLOS III set the jurisdictional regime for international
maritime practice and administration, necessitated by the need to address the
problem of maritime boundary disputes among states, which was rampant at the
time of its coming into place (Treves, 1958).

Insecurity at sea is traditionally a major challenge which interferes with the
enjoyment of socio-economic benefits of the marine ecosystem. Historically, the
sea is recognized as a danger zone. As far back as the 2" Century BC, activities
of pirates were already rampant in the Mediterranean as there was no major na-

val power in the region. The severity of piracy increased as Romans procured
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slaves from pirates, as such the activities of pirates disrupted the wheat trade as
the produce was being transported between Egypt and Italy. Pirates later took
over the Mediterranean Sea, making Cilicia their base. The Cilicia pirates were
notorious for their kidnapping of crews from ships as hostages who were later
sold into slavery. Among their most famous hostages was Julius Ceaser (Adam,
2007). Today, threats to maritime security go beyond piracy but also include other
acts of violence at sea which spreads across continents. The major forms of threat
to maritime security are piracy, armed robbery against ships, and IUU fishing. Al-
though there are other forms of threats to maritime security such as
trans-national organized crime, maritime terrorism, kidnapping for ransom,
dumping of toxic wastes, trade in Small Arms and Light Weapons (SALW), il-
legal trade in narcotic drugs and psychotic substances. However, Piracy and
armed robbery at sea remain the most notorious forms of threat to maritime
security. In 2008 for instance, the global shipping industry reported 293 cases
of piracy and armed robbery against ships, in the course if which 49 vessels were
hijacked, and 889 crew members were taken as hostages (International Maritime
Bureau, 2008). Similarly, between 2006 and 2010, the shipping community has
recorded huge losses to maritime insecurity, running into millions of dollars’
worth of cargo and money paid as ransom for the release of kidnapped per-
sons. Thus, from the Mediterranean Ocean, to the Indian Ocean, the East
China Sea, South China Sea and the Atlantic Ocean, maritime insecurity
remains a universal problem confronting the global community (ICC Commer-
cial Crime Services, 2011).

The GoG is one of the globally recognized hot-spots for maritime insecuri-
ty, nonetheless the relentless efforts being made over the years, at the nation-
al, regional and international arena, to tackle the problem. In 2017, the GoG
region recorded 97 incidents of pirate attacks which affected 1726 seafarers
and led to total loss of about $ 13.2 million US Dollars, which is the second
worst rate of maritime insecurity compared to other regions (Esposito 2018).
Within the GOG, the West African water is known to be particularly danger-
ous. The frequency of attacks, in West African waters has been on the in-
crease, from 54 incidents in 2015 to 112 incidents in 2018. Majority of the at-
tacks take place in Nigeria, around Brass in Bayelsa state, Bonny in Rivers
state and Lagos state of Nigeria, and a few others were in neighboring West
African states including Benin, Ghana, Congo, and Cameroon (Udodiong,
2019). According to the International Maritime Bureau (IMB), the global ma-
ritime community recorded 75 incidents of hostage taking and kidnaping for
ransom in 2019, out of which 62 occurred in West Africa, and 8 out of the 9
incidents of atfack on vessels was within the Nigerian waters. The nation rec-
orded 21 incidents in the first and second quarter of 2019 (Bartlett 2019).
Meanwhile, Nigeria has been a signatory to the UNCLOS convention since
1986 and the Convention assumed the force of law in 1994. Nigeria also do-

mesticated UNCLOS through the Suppression of Piracy and Other Maritime
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Offence Act (SUPMAO) in 2019.

However, despite the robust provisions of UNCLOS, contemporary mari-
time practice and administration are still confronted with serious security is-
sues. In West Africa generally, and Nigeria in particular, maritime security
challenges remain major clog to the realization of the much desired blue
economy. The provisions of UNCLOS have proven to be inadequate for ad-
dressing the numerous emerging maritime security issues like maritime ter-
rorism, trafficking of migrants, Port security, and transmission of Weapons of
Mass Destruction (WMD) and jurisdictional issues which appears to render
the UNCLOS regime outdated. Although there are supporting international
agreements which appear to fill-in for the limitations of the UNCLOS regime,
the persistence and severity of safety and security challenges point to the
limited success. The ever-growing maritime security challenges in the Nigerian
waters necessitates a look at UNCLOS security provisions to determine the la-
cuna contained therein which has made its implementation to achieve set se-
curity objectives in the Nigerian waters difficult (Ukeje & Ela, 2013). Existing
studies address the Nigerian maritime space with emphasis on insecurity in the
Niger Delta region of Nigeria (Raymond & Ofosu-Boateng, 2017). However,
there is a dearth of literature on the evolution of the law of the sea to ascertain
the inherent limitations in the current international maritime regime, its effect
on the efficiency of maritime security provisions and the challenges under-

mining its efficiency in Nigeria.

2. Evolution of International Maritime Law

Before the modern era, as far back as the 1% millennium BC, mankind relied on
the sea as an ancient channel for transporting goods and passengers. Mer-
chants relied on the Ocean for conveying bulk goods designated for interna-
tional trade. In those early days, there were no formal rules governing the use
of the ocean and its resources. The need for set-rules on the use of the sea led
various empires to develop some form of maritime codes. The ancient law of
the sea includes the Rhodian Sea Laws, drafted in 900B.C, Laws of Wisby
adopted in the Baltic Port, Laws of Hansa Towns of the German league, the
French Island’s Laws of Oleron which were both inspired by Consolato del
Mare (Vitzthum, 2003).

Upon the formation of Comité Maritime International (CMI) in 1897, the
CMI under the auspices various United Nations (UN) bodies such as the Inter-
governmental Maritime Organization (IMO) took steps to aid the adoption of
uniform maritime laws. The CMI also facilitated the drafting of international in-
struments like the Hague Rules, the Hague Visby Rules (Bin-Hasan, 2007) and
the Salvage Convention (Ekhator, 2016) among others.

The first codified multilateral instrument on the law of the sea was the 1958
Geneva Conventions on the Law of the Sea. The conventions were the outcome

of the first United Nations Conference on the Law of the Sea held in Geneva
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Switzerland between 24" February and 27% April 1958. At the Conference, the
four Conventions on the Law of the Sea and an optional protocol were opened
for signing. These instruments were the Convention on the Territorial Sea and
the Contiguous Zone (CTS); the Convention on the High Seas (CHS); the Con-
vention on Fishing and Conservation of the Living Resources of the High Seas
(CECLR); the Convention on the Continental Shelf (CCS); and the Optional
Protocol of Signature concerning the Compulsory Settlement of Disputes
(OPSD) (Treves, 2020). The unresolved issues in the course of the conference
necessitated the Second United Nations Conference on the Law of the Sea, held
in Geneva, Switzerland between 16" March and 26" April 1960. However, the

second UNCLOS was unsuccessful.

The United Nations Convention on the Law of the Sea (UNCLOS III)

The coming into being of the third United Nations Convention of the Law of
the Sea (UNCLOS III) was initiated by the speech delivered by Arvido Pardo at
the United Nations General Assembly in 1967. This marked the beginning of
efforts to replace the GCLOS has now been replaced by UNCLOS III. Howev-
er, the latter instrument does not adopt all the provision of the former, while
some of the adopted provisions were subjected to modifications following ne-
gotiations among state parties (Boyle, 2005). The 1982 United Nations Con-
vention on the Law of the Sea (UNCLOS) is the principal international in-
strument governing maritime practice and administration, otherwise known as
‘the constitution for the oceans’. UNCLOS was negotiated at the United Na-
tions Third Law of the Sea Conference, the negotiations were concluded in
1982 at Montego Bay in Jamaica, but the convention only entered into force in
1994. It codified the provisions of the preceding instruments, 1958 Geneva
Convention on the Law of the Sea (GCLOS), on the status of territorial sea,
contiguous zone, continental shelf and the high sea. It also introduced new le-
gal regime relating to continental shelf, seabed, and Ocean floor as a common
heritage of mankind. It specify the legal limits and regime that will govern
coastal state claims, including 12 nautical miles of territorial sea, 200 miles of

Exclusive Economic Zone and 350 nautical miles for extension of continental
shelf (Ahmed, 2017).

3. Challenges Undermining Effective Implementation of
UNCLOS Security Provisions in Nigeria

3.1. Issues Relating to the Domestication of UNCLOS

Nigeria is a federal state which operates based on the dualist principle of in-
ternational law. The implication being that an international instrument or
treaty which has been signed and ratified by the Nigerian state can only be ap-
plicable upon domestication. Section 12(1) (2) of the 1999 Constitution which
provides:

1) No treaty between the Federation and any other country shall have the
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force of law to the extent to which any such treaty has been enacted into law
by the National Assembly. 2) The National Assembly may make laws for the
Federation or any part thereof with respect to matters not included in the he
Exclusive Legislative List for the purpose of implementing a treaty (CFRN
1999).

This position of the constitution has been buttressed by the Nigerian courts
in several judicial pronouncements. In the case of Abacha v. Fawehinmi[2000]
6 NWLR [pt 660] 228-288, the Supreme Court held that a treaty is not binding
until and unless the National Assembly incorporates it into the Nigeria law.
Nigeria ratified UNCLOS in 1986, however, it is not until 33 years later, in
2019 that UNCLOS was expressly domesticated. UNCLOS was domesticated
via the Suppression of Piracy and other Related Offences Act 2019. Whereas
domestication of UNCLOS is a welcomed development, the act only grants
UNCLOS umbrella domestication without going into the nitty-gritty of provi-
sions of the convention which requires clarification and which a state signato-
ry may improve upon through the domesticated version of the convention.
The SUPMAO is an instrument targeted at giving effect to the provisions of
UNCLOS, the Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation (SUA) 1988 and its protocols. Although it is
aimed at suppressing piracy, armed robbery and other unlawful acts in the
maritime space, against ships, aircrafts, fixed or floating platforms, it failed to
obvious limitations of the safety and security provisions of UNCLOS. These
include:

The nation’s attitude towards treaty domestication is extremely poor. Since
accession to UNCLOS in 1986, Nigeria only recently domesticated UNCLOS in
2019. Also, the domestic instrument through which UNCLOS was made law
did not specifically address UNCLOS. Rather, it only gave an umbrella domes-
tication without specifically adaption the provisions of the convention to meet
the need of the nation or improving of the various limitations in the provisions
of UNCLOS. Provisions such as piracy control, innocent passage, pollution,
transit of noxious substances needs to be adapted to the domestic rules and

policies.

3.2. Security Challenge Posed by the UNCLOS
Innocent Passage Regime

It has been argued that innocent passage is not a right of the flagged ship, rather
it is a privilege which the coastal state prepares itself to condone or tolerate.
Whereas UNCLOS expressly specify passage which is not innocent, it makes it
difficult for a coastal state to deny a vessel innocent passage. For instance, a ves-
sel that will be prevented from innocent passage must have committed an act
that is prejudicial. However, certain acts despite against the interest of the coast-
al state, such as pollution resulting from poor construction are not regarded as

pre-judicial per-se. it has been argued that UNCLOS provisions on innocent
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passage grants excessive protection to the coastal state. For instance, nearly all
forms of innocent passage by a military vessel will amount to threat to the
Coastal state and therefore be perceived as prejudicial (UNCLOS Article 19(2).
For these reasons, several western coastal state impose the condition precedent
that a vessel intending to enjoy innocent passage should issue prior notice to
the coastal state and obtain authorization before proceeding to enjoy such
passage. Although the requirement of prior-notice and authorization is not
incorporated into UNCLOS, the fact that it is popularly practiced by nations in
the west, especially where the vessel enjoying innocent passage is a warship,
grants it the status of customary international law. Moreover, the condition of
prior notice and authorization as a condition precedent to the exercise of in-
nocent passage may also be validated as part of the laws and regulation of the
coastal state which the vessel is required to comply with under Article 21, if
codified. Where such condition is not codified, it will amount to undue hin-
drance of innocent passage which the coastal state is prohibited from resorting
to by Article 24.

Thus, the grant of umbrella ratification for UNCLOS without re-examining
and improving on specific provisions such as condition-precedent to the grant of
innocent passage. There are several aspects of innocent passage which needs to
be clearly defined and there are issues to be clarified through the enactment off
regulations. Further, a coastal state is authorized to adopt laws regulating various
aspects of innocent passage including safety of navigation, regulation of marine
traffic, protection of navigational aids, facilities, cables and pipelines, conserva-
tion of marine living resources, preventing infringement of fishing regulations,
and control of pollution. The coastal stat also has the right to adopt laws regu-
lating marine scientific research and hydrographic survey, and preventing the
infringement of the regulations on custom, immigration, fiscal activities, and sa-
nitary regulations (UNCLOS Article 29(2). Another issue that needs to be clari-
fied is the conditions to be met before a coastal state can exercise both civil and
criminal jurisdiction against an earring vessel while on innocent passage. First
the crime of civil wrong must directly affect the coastal state, or peace and order
within the territorial waters, and the vessel must have left the territorial sea into
internal waters in case of civil jurisdiction and outside the territorial waters in
case of criminal jurisdiction. This gives a large room for a vessel which commits
a crime during innocent passage and its passengers to escape liability. This also
adds to the threat of insecurity as spontaneous actions cannot be taken by the
coastal state to arrest or prosecute crime or civil wrong in good time. Failure on
the part of the Nigerian state to put in place necessary by laws for these purposes
creates avenue for insecurity and uncontrolled perpetration of transnational or-
ganized crime by vessels under acclaimed innocent passage. Generally, the re-
sponsibility falls on coastal state to secure its waters, yet the conditions imposed
by UNCLOS are too stringent for this to be achieved. The innocent passage of

warships and non-commercial warships also needs to be properly regulated.
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3.3. Failure to Address Security Challenge of the
UNCLOS Continental Shelf Regime

The EEZ and the Continental shelf are two closely connected parts of the sea.
The EEZ regime has a limit of 200 nautical miles (Article 57), On the other hand
the continental shelf regime may extend beyond 200 nautical miles, to 350 naut-
ical miles from the baseline (Article 76(4-6)). The implication of extension of
continental shelf boundary for maritime security is the expansion of the state’s
sovereign authority to police and secure the outer limits of continental shelf up
to 350 nautical miles. Article 76 of UNCLOS specifies the procedure for exten-
sion of continental shelf boundary beyond 200 nautical miles. The coastal state
shall delimit this extension either by drawing straight lines, not exceeding length
of 60 nautical miles connecting fixed points, defined by coordinate of longitude
and latitude (Article 76(7)). Proper notice shall be given to Commission on Lim-
its of Continental Shelf on basis of equitable geographical representation. The-
reafter the commission shall make recommendations on the delimitation and
such recommendations are binding. A further technical which shall support the
claim, to be submitted to the UN General Secretary is a premium on the deter-
mination of the thickness of the sedimentary rocks in the seabed, calculation of
seafloor gradients, bathymetry and features of natural component of the con-
tinental margin. These are complex legal requirements which are dependent
on scientific calculation for its determination. Considerations must cover con-
tinental shelf, continental slope and continental rise. The commission shall
ensure full compliance with these requirements before a coastal state’ applica-
tion can be granted. Similarly, such application shall not be granted where
there is an existing dispute over the delimitation between the applicant and
neighboring states.

Expansion of the external limits of the continental shelf requires expertise skill
of legal practitioners and scientists using specialized equipment. This will have
serious financial implication for the coastal states concerned. In case of Nigeria,
the nation may not be able to meet these requirements for the delimitation. This
places a restriction on the area within which the nation enforces security provi-
sions and extends the area from which threats may spread into the domestic ma-
ritime space. On the flip side, Nigeria lacks adequate equipment for policing the
nation’s maritime space. At present, there are no adequate equipment, facilities
and manpower to survey and police the nation’s territorial waters. In addition,
the NN and other law enforcement agencies responsible for maritime security
lack requisite adequate funding. Trawlers and other foreign vessels do easily
claim to be exercising the submarine and other navigational rights while
carrying-out crimes like IUU fishing. Further, the extended nature of the conti-
nental shelf and third state rights on it will give room for other forms of mari-
time crimes like trans-national organized crime, transmission of WMD piracy
and armed robbery. More so, a vessel engaging in criminal activity may opt to fly
flag of convenience.

At present, maritime insecurity is a major a major problem in Nigeria. Al-
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though Government has been relentless in her efforts to acquire more security
equipment through frequent fleet recapitalization, including the purchase of
over 250 patrol boats, the equipment remains insufficient for provisions of ade-
quate security for the expanse of Nigerian maritime domain (Defence Web,
2018). The nation is yet to acquire major surveillance equipment Unmanned
Aerial Vehicles (UAVs)/Drones needed to enhance the state of security. It
therefore follows that since at present, the nation is unable to adequately secure
her maritime space, expansion of outer limits of her continental shelf will im-
pose extra security responsibility which the nation is not equipped to meet at
present. Although the Senate House of the National Assembly, through the
Committee on Marine Transportation, is already taking active steps to see to the
expansion of the nations’ continental shelf from 200 nautical miles to 350 nauti-
cal miles. High Powered Presidential Committee was also set-up for this purpose
in 2015 as recommended by the senate in 2013 (The Nation, 2019). This was
premised on the exclusive rights to explore and exploit resources in the conti-
nental shelf in the extended Continental Shelf which Nigeria will enjoy as a
coastal state (Article 77). Nigeria will also enjoy exclusive drilling rights within
the Continental Shelf (Article 81). However, this study opines, that expansion of
Nigeria’s continental shelf as permitted by UNCLOS will further stretch the ma-
ritime security equipment and facilities which are currently inadequate to police
the Nigerian maritime domain. Further, the various rights granted to other na-
tions within the continental shelf create room for security threats to spread into

the Nigerian territorial waters.

3.4. Limitation on Use of Force for Securing
National Maritime Space

The aim of every law is for it to be enforced, law can only take effect when it is
fully enforced. However, one of the most obvious challenges of international law
is how to enforce its provisions. Among the most common maritime crimes are
piracy and armed robbery against ships, as a result, UNCLOS contains extensive
anti-piracy provisions, including measures to be taken by the affected state, in-
ter-state cooperation to combat piracy and the right of hot pursuit. Piracy and
armed robbery are crimes. Before a crime can be punished the process between
policing, arrest, and prosecution must be properly synchronized and this speaks
to enforcement. These processes are not difficult to articulate where the crime in
question is a domestic crime. However, the same cannot be said about piracy
which is a transnational crime. The process of policing, arrest and prosecution
often involves more than one nation. Efforts to combat piracy and armed rob-
bery under UNCLOS are particularly difficult because of the convention’s stance
against the use of force. Piracy and Armed Robbery against ships are forceful
crimes, which often lead to massive loss of lives and huge sums of money. The
perpetrators are often combat ready. In contrast, UNCLOS only makes the use

of force permissible in limited circumstances, including Article 19(2) (a), 39(1)
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(b) and Article 301. The use of force to combat piracy has been frowned at by the
courts and tribunal on several occasions.

In the 1935 I'm Alone Case between Canada and US, the use of force to ef-
fect searching, seizing and arrest of a Canada ship which was being used as
illegal rum runner against prohibition in the US was frowned at by the court.
It was held that the US Coast Guard intentionally sank the I'm Alone, as a
result the US was found liable for the use of excessive force and required to
pay fine. In 1962, the commission of enquiry set-up to investigate the Red
Crusader case between the UK and Denmark found that the Danish law en-
forcement applied excessive force by opening fire on the red crusader, which
was engaging in illegal fishing, without issuing required warnings, and in the
process endangered lives inboard. The commission was convinced that less
force could have been applied to achieve the same result (McLaughlin, 2017).
In the 1999 M/V Saiga case, involving the arrest of M/V Saiga a ship flying the
flag of St. Vincent and Grenadines by Guinea, the court had to consider the
legality of the arrest. The tribunal considered the circumstances of the case, in-
cluding the fact that M/V Saiga was an unarmed tanker, it was fully loaded and
so had a limited speed limit, it was approached by the Guinea officers who
used a speed-boat, fired at MV Saiga without proper notice and any resistance
opened fire. Guinea was found guilty of using excess force (Article 123). The
principles of enforcement of maritime law expressly prohibit the use of force
where avoidable. Where unavoidable the rules of international law and juri-
sprudence relating to issuance of proper notices and consideration of human
rights must be applied. Scholars have variously argued that the use of force in
maritime enforcement must be a matter of last resort and must be commensu-
rate (Helmut, 2015).

This study argues that the express prohibition of the use of force in UNCLOS
is a major limitation in the Convention which hinders efforts to combat mari-
time insecurity. Especially in a high risk area like Nigeria, where a vessel or
boat has been ascertained as belonging to pirates, the express requirement of
the law that such vessel be properly notified and that force should be a matter
of last resort endangers the officers of the law enforcement agencies and the
crew of the vessel under attack. Pirates in the Nigerian waters are known to be
particularly vicious in their attacks and they are often battel ready. On the 9
of March 2019, an offshore supply vessel, DSV E. Francis was attacked by pi-
rates in the Brass Terminal of the Nigerian waters while voyaging through the
GoG. The incident was the third of such attach within the duration of 24
hours. The pirates carrying machine guns approach the supply vessel in two
speed boats, the crew alerted the captain of their naval security escort which
maneuvered he pirates. One pf the pirate boats exchanged fire with the escort
vessel while those in the second speed boat proceeded to board the vessel using
an elongated ladder. Although the engine was short down the crew led to the

engine room for safety, the pirates who boarded the boat went to the engine
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room where they kidnapped five men (Edoza, 2019). In a similar attack in
April, four pirates opened fire on an oil tanker along the Bonny River Inner
Anchorage, the captain of the tanker signaled their naval guards and this led to
a shoot-out between the naval guard and the pirates, in the course of which
one of the security guard was injured and the pirates later retreated (Team,
2019). The vicious attacks are not limited to vessels on voyage, anchored ves-
sels are not spared of attacks. In April 2019 pirates attacked a product tanker
at the Bonny River inner anchorage in the Niger Delta River. The pirates
boarded the vessel and opened fire on the accommodations using an automatic
weapon. The NN was notified, two naval boats responded to the distress call,
and this led to exchange of fire between the navy and the attackers, although
one security officer was injured in process. The Niger Delta is said to the most
active piracy zone. The region accounted for six vessel hijack in 2018, 13 of 18
ships were fired upon, 130 of the 141 hostages were taken from the region and
78 of the 83 seafarers kidnapped for ransom were in the region. As a result of
the severity of attacks in the Nigerian territorial waters which have spread to
the ports, Nigerian ports were recently black listed by the US CG.

Whereas the right of hot pursuit gives room for inter-state cooperation in
combating piracy, the restriction placed on the vessel exercising the right
from chasing the suspected pirate vessel into the territorial sea of a third state

constitutes a major restriction and an escape route for the pirates.

3.5. Inadequate Funding and Poor Enforcement Capacity

One of the major challenges undermining efficiency of the UNCLOS security
provisions in Nigeria is the problem of inadequate enforcement capacity. The
defence sector also suffered from massive neglect and underfunding towards
the end of military administration in Nigeria. This had an adverse effect on
professionalism, operational efficiency, transparency and accountability in
the defence sector till date. Prior to that time, Nigeria had one of Africa’s
strongest military force, and the NN was the biggest within the continent
(The Maritime Executive). However, the combined effect of under-funding
and corruption over the decades has made the NN a shadow of itself. The
vessels, equipment and facilities meant for carrying out security functions are
poorly maintained, poorly repaired while the recruitment and training of staff
are crooked. Frequent embezzlement of funds has left the Navy under
equipped, affects the drive of officers to work and increased the openness to
corruption. According to the Chief of Naval staff, oil bunkering is difficult to
combat and end because security officers often connive with bunkers. The
security officers also partake in all manner of illegality including diversion of
resources, conniving with and shielding criminal organizations etc. The Joint
Task Force (JTF) and the NN principally responsible for maintenance of ma-
ritime security are said to be culprits in committing illegality as well. Network

of largescale oil bunkers is said to usually pay heavy bribes to the NN in order
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to be granted free passage (Ostensen & Brady 2018). There are moles within
the NN, Customs and port authorities who supply criminals with information
relating to vessels and their cargo. In some cases, armed robbers, pirates and
other criminals are issued bills of laden with specification. It is the failure of
the security agencies to effectively carry-out their functions that led to the
practice of reliance on private security for protection of merchant vessels. The
arrangement by the navy to meet the demand for private security through
collaboration with private security companies also create more avenue for
corruption (Utulu, 2018).

The Nigerian coast line is an expanse of about 420 nautical miles and the na-
tion has an Exclusive Economic Zone and continental shelf of about 200 nautical
miles. These are large water resources which can only be adequately secured us-
ing adequate modern equipment and facilities. The NN and other supporting
agencies lack the adequate modern equipment needed to properly secure the na-
tions’ maritime domain. Although efforts by government to acquire maritime
security equipment and properly empower the navy have been continuous since
the 20" century. For instance in 2009, the Nigerian Navy had a major expansion
and new equipment like two Shaldag Mk IIs was acquired. In 2017, Nigeria ac-
quired One hundred and ten (110) patrol boats, in addition to 35 metre vessels,
each equipped with two canons of 12.7 mm and one canon of 20 mm each. And
2200 boats were acquired form local boat builders and six new Ocean FPC and
10 rigid hull inflatable boats (Defence Web, 2018). The nation is still acquiring
fleets and equipment such as the newly added OPVs, Seaward Defence Boats and
250 Inshore Patrol boats acquired for the NN. Despite these acquisitions, these
equipment are not enough to adequately secure the Nigerian maritime domain.
Further the nation is yet to acquire modern equipment like Unmanned Aerial
Vehicles (UAVs)/Drones and other instruments needed to provide 24 hours se-
curity (Ibas, 2019).

The capacity to enforce UNCLOS security provision in the Nigerian waters is
also limited by inadequate training of the law enforcement officers and inade-
quate funding of the concerned agencies. Although the NN collaborates with
various other agencies to provide maritime security including Nigerian Maritime
Administration and Safety, these agencies are not adequately funded nor are
their officers adequately trained to provide maritime security. The frequency and
severity of armed robbery in the Nigerian maritime domain call for adequate
and periodic training of law enforcement officers. Such security operatives must
be able to detect and notice potential security threats, spontaneously respond to
such threats and adequately respond to attacks spontaneously and effectively.
According to the President, Nigerian Ship Owners Association (NISA), Alhaji
Aminu Umar, the officers at present are unable to provide adequate security
both onboard and at the respective terminals (Bivbere, 2019). The same fear was
expressed by the President of the Nigerian Merchant Navy Officers and Water
Transport Senior Staff Association, Engr. Matthew Alalade. According to him,
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Nigeria may be unable to make the most of her maritime resources as a result of
inadequate training of graduate cadets. Further, cadets who graduate from vari-
ous institutions ought to be exposed to sea-time training, in case of Nigeria, the
lack of the requisite sea-time training has led several of them to venture into
menial jobs as alternative income sources (Oladipupo, 2019). Around October
2018, 32 NN officers were trained as experts in underwater and above-water
warfare at the Nigerian Naval Ship (NNS) QUORRA and graduated in 2019.
They also acquired specialized training aircraft and helicopter control, subma-
rine and marine operations, ICT, navigation and direction. The population of
the NN is about 15,000 officers, the training of 32 officers in a year is grossly in-
adequate to meet the demands of securing the Nigerian waters. On a general
note, the funds and facilities available for training of the law enforcement per-
sonnel are insufficient (Martin 2011). In the absence the requisite periodic
training of the law enforcement officers efforts to enforce security provisions of
UNCLOS has become futile.

3.6. Lack of Clarity of Rules of Jurisdiction over
Maritime Crimes within Various Zones

Jurisdiction over maritime security related crime is one issue which lack clear
cut definition under UNCLOS and often results in conflict between state parties
involves, on several occasions affecting the weight attached to the crime and
the punishment resulting the reform. Jurisdiction is the legitimate power of a
state to make legal decision over cases, it is an aspect of state sovereignty from
which the state derives authority to prescribe and enforce laws. Within the in-
ternational legal order, Jurisdiction is the competency of a state to put regula-
tions in place and take enforcement steps to ensure compliance with the set
regulations within the international legal order (Lenhoff, 1964). International law
jurisdiction of a state could be prescribe law and or enforcement law through
inscription of penalty for non-compliance. State authority to exercise both prescrip-
tive and enforcement jurisdiction is a derivative of the sovereignty of the state over
her territory as recognized by international law, otherwise known as territorial ju-
risdiction. By extension, a state only has express jurisdiction over actions which
took place within her territory, regardless of the persons involved in such acts and
lacks jurisdiction over actions which took place outside its territory. Although ter-
ritorial jurisdiction may be objective or subjective, subjective territorial jurisdic-
tion limits the authority of a state to actions which took place within her territo-
ry, while objective territorial jurisdiction extends the authority of a state to ac-
tions which took place outside her territory but which has produced effects
which spread to the state territory (Akerhust, 1973).

Within the domain of international law, state jurisdiction is also influenced
by the nationality principle of extraterritorial jurisdiction. This principle en-
titles a state to exercise jurisdiction over her nationality, in relation to crimes

committed by or against her nationals abroad, or over crimes which affect the
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interest of her nationals. A second but controversial principle of extraterritori-
al jurisdiction is the universality principle. This principle empowers a state to
exercise jurisdiction over crimes which have no direct bearing to its territory
or jurisdiction, these are mostly international law crimes like offences under
the jus cogens norms (Kraytman, 2005). As far as maritime law is concerned,
jurisdiction is rooted in Hugo Grotius’ mare Liberum which emphasizes
theory of freedom of the high seas and the corollary limited rights of coastal
states to exercise jurisdiction over adjourning mainland waters (Thornton
2004).

As regards maritime jurisdiction, the Permanent Court of International Jus-
tice (PCIJ) in the 1927 Lotus Case established the principle that although a state
may have prescriptive extraterritorial jurisdiction, it has no right to enforce her
laws outside her territories, except where it derives the authority and jurisdic-
tion to so do through permissive rule of international custom or convention.
However, the court reckoned with the effect doctrine which entitles a state au-
thority to exercise jurisdiction over an offence if the major elements of the
offence took place within the state or its effects is seen in the state (Hertogen,
2015). The position in Lotus Case was countered in the 1958 GCLOS which
emerged in the aftermath of the World War II, which limits the jurisdiction of
coastal state to the territorial waters, internal waters and adjacent coast while
jurisdiction on the high seas is vested in the flag state (UNCLOS Article 11).
Further variances were introduced to maritime jurisdiction under UNCLOS.
In case of an archipelagic state, it has sovereignty over its internal waters, arc-
hipelagic waters and adjacent sea belt determined based on the territorial sea.
Further, every state has the authority to establish the breath of its territorial
sea up to 12 nautical miles from the baseline. A coastal state enjoys full pre-
scriptive and enforcement jurisdiction within its territorial sea (UNCLOS Ar-
ticle 2 and 3). such jurisdiction does not extend to foreign vessels within its
territorial sea except where the effect of a crime committed by such foreign
vessel extends to the coastal state, disturb the peace and good order of the ter-
ritorial sea, the assistance of the law enforcement agencies of the coastal state
is needed or such involvement is needed to prevent trafficking of narcotic
drugs (UNCLOS Article 27). Likewise in the contiguous zone, the coastal state
enjoys limited jurisdiction over foreign vessels, exercisable only where there is
need to pursue specific violations committed against such vessel within the
territorial waters. Since the contiguous is not strictly a territory of the coastal
state, the laws of the coastal state are not applicable in the contiguous zone
(Shearer, 1986).

Within the EEZ, a coastal state enjoys prescriptive jurisdiction and can there-
fore enact applicable laws to regulate exploration and exploitation of maritime
resources within the zone, the amount of and species of fish which may be
harvested and the specification for putting in place artificial island and instal-
lations (Shearer 1986). The coastal may also exercise rights over exploration,

exploitation, conservation and management of resources within the EEZ, in-
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spect, arrest and institute actions in court to ensure compliance with the law
(UNCLOS Article 73). However, because the EEZ may extend up to 200 nauti-
cal miles beyond the baseline, both the international law regime of the EEZ
and the domestic law regime of the contiguous zone can apply and this often
leads to complications.

UNCLOS gives high seas extended definition as inclusive of all parts of the sea
which are not the EEZ, territorial sea and internal waters. The high seas jointly
belong to all state, hence the principle of freedom of the high seas which extends
to freedom over navigation, fishing, scientific research, construction of artificial
installation etc. (UNCLOS Article 86). Further, on the high sea, the flag state
enjoys exclusive jurisdiction which is both prescriptive and enforcement
(UNCLOS Article 92). This is largely debated and often leads to conflict in de-
ciding cases with multiple parties. Argument doctail into whether it is based on
the nationality principle, territorial principle, while ITLOS treats the ship and
the persons on board as one entity under the jurisdiction of the flag state
(Honniball, 2016).

There are several variances that influence state jurisdiction based on the nu-
merous factors capable of shifting maritime boundaries and this often leads to
jurisdictional issues which affect efforts settle disputes and combat insecurity.
This challenge was properly reflected by the 2012 Enrica Lexie case where two
Indian fishermen were killed on board an Indian fishing boat by two Italian
navy marines on board an Italian oil tanker, along the coast of the Indian state
of Kerala in 2012 (Des Roslers 2013). India and Italy disagreed over jurisdic-
tion over the crime, the nature of the offence ie maritime terrorism or murder
and the appropriate adjudicatory forum for settling the dispute (Ghandi,
2013). According to Italy, based on UNCLOS Article 33 and 57, since the place
of the incident was outside Indian territorial waters but within her Contiguous
Zone, it is beyond Indian jurisdiction and Italian courts are the proper place
for adjudication. On the other hand, India claimed jurisdiction based on the
nationality of the victims of the crime, and the flag ship on which the crime
was committed. Whereas the jurisdiction over the case is not expressly re-
solved by UNCLOS, it has been argued that by the combined effect of Article
57, 91, 92, 94, 97 and 99 of UNCLOS, both India and Italy can exercise con-
current jurisdiction over the case. Even if this were to be the case, the two
states must still agree on the forum of dispute settlement, applicable law dur-
ing the proceeding, sentencing and enforcement of judgement. There is a pos-
sibility of lack of distrust between the two states as Indian will be after maxi-
mum punishment and justice while Italy will be after protection of the citizens.
Several other cases may also arise where threats to maritime security cannot be
adequately addressed as a result of limitations of UNCLOS jurisdictional provi-
sions. Although recourse may be made to diplomatic negotiations, other factors

like power asymmetry between states and effect of international politics may still
lead to deadlock.
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In the case of Nigeria, the general lack of adequate maritime security equip-
ment and modern equipment for the surveillance the territorial waters constitute
a clog to the nations’ ability to exercise requisite jurisdiction over her territorial
waters as prescribed by UNCLOS. The nation may also not be able to detect any

trespass over her maritime space, in good time.

4. Limitations of UNCLOS Provisions on Piracy

The Nigerian maritime space has unique importance due to its geostrategic and
resource potentials. It accounts for over 70% of West Africa’s crude oil produc-
tion and falls within the GoG important shipping lane which is an international
route serving as an alternative to the Suez canal (Hodgkinson, 2013). Whereas
the GoG is a hot spot for maritime piracy, the Nigerian maritime space is a no-
torious part of the gulf which accounts for 80% of attacks within the region. The
complex romance between piracy and oil legacy in the Niger Delta and the gen-
eral state of insecurity in the region has led to growth of piracy in the region.
The Niger Delta militants specialize in kidnapping for ransom and hostage
taking, besides hijacking of vessels and stealing of cargo (Onuoha, 2013). How-
ever, the regime for combating piracy and armed robbery under UNCLOS is
marred by several limitations which hinder the success of state parties in ad-
dressing the issue. Often times, states are reluctant to assume jurisdiction over
piracy, due to the options opened to the convicted pirate to seek asylum in the
place of prosecution, hence the catch and release practice which keeps pumping
pirates back into the system. Further, UNCLOS piracy provision has some inhe-
rent limitations which often undermine its efficiency. The requirements that pi-
racy must be committed on the high seas, must be a violent act committed for
private ends, must involve two vessels, these limitations undermine the efficien-
cy of UNCLOS piracy provisions and are capable of failing to capture several re-
lated attacks as seen in the Achille Lauro in 1985. Although these limitations
appear to have been remedied by the SUA Convention and its protocol, the ob-
ligation to extradite an offender limits the enforcement jurisdiction of the con-
vention (UNCLOS Article 11).

The 1982 UNCLOS is the constitution of modern maritime practice and ad-
ministration. There are several provisions of UNCLOS which relates to maritime
security both directly and indirectly. UNCLOS set the rule on the delimitation of
maritime boundaries which forms the bases of determining the rights and duties
of states over the various maritime zones and the resources there in. Delimita-
tion of maritime boundaries also forms the basis of determining state jurisdic-
tion within the various maritime zones which is key to identification of offences
and maintenance maritime security. UNCLOS form the basis of settlement of
maritime dispute, exploration, exploration and preservation of maritime re-
sources to ensure sustainability. It also sets the two major navigational regime,
the transit passage and innocent passage targeted at balancing the rights of

coastal states against those of flag states to freely navigate the ocean. However,
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there are several limitations in the provisions of UNCLOS which undermines the
effectiveness of maritime security provisions. These were identified as including
the restrictive definition of piracy, the lack of clarity of rules for determining
criminal jurisdiction of states over maritime crimes and restrictions on the exer-
cise of right of hot pursuit in the territorial sea of a third state thereby creating
safe haven for pirates. Although there are other international instruments such
as the SUA conventions which attempted to remedy the limitations of UNCLOS,
particularly in relation to maritime security, these instruments do not enjoy the
same wide acceptance and ratification as UNCLOS and may therefore fail to
serve the desired purpose where either if the parties to a dispute is not a party to

such agreement.

4.1. Lack of Express Definition of Armed Robbery against Ships

UNCLOS Article 101 expressly defines piracy, with the jurisdictional limitation
that it occurs on the high seas. The further implication being that any other
crime which occurs outside the high seas will not amount to piracy. However,
the Convention does not expressly define armed robbery against ships. Mean-
while, this study is based on insecurity in Nigeria’s internal waters, which in-
cludes armed robbery against ships at the various ports, internal waters, terri-
torial sea and within the Nigerian maritime domain in general. To this end, re-
liance has to be placed on other international instruments in relation to armed
robbery.

Armed robbery on the other hand is any illicit act of violence, detention or
deprivation committed against a ship, persons or property on-board a ship,
within a states’ internal waters, archipelagic waters or territorial sea. It mostly
covers all forms of violence committed within domestic maritime space, other
than piracy. Whereas piracy is committed on the high sea, armed robbery is
committed within territorial waters. Also, piracy is said to be committed for pri-
vate ends and it mostly involves two ships. On the other hand, the International
Maritime Organization (IMO) defines armed robbery against ships as (IMO
Code of Practice for Crime investigation of Piracy and Armed Robbery Against
Ships, Article 2(2)3)

“1. any illegal act of violence or detention or any act of depredation, or
threat thereof, other than an act of piracy, committed for private ends and
directed against a ship or against persons or property on board such a
ship, within a State’s internal waters, archipelagic waters and territorial
sea; 2. any act of inciting or of intentionally facilitating an act described

above.”

Similar to piracy, armed robbery within the Nigerian waters has remained
alarming. The country recorded over nine armed robbery attacks, on berthed
ships at various terminals in Apapa between March and April 2018. As a result

of the insecurity in the Nigerian ports the US Coast Guard (USCG) withdrew its
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earlier accolades on Nigeria for the commendable level of implementation of the
ISPS Code in February 2018. In contrast, sanctions were imposed on Nigeria for
lapse in port security by April 2019. This is in response to the incidents of fre-
quent attacks carried out by armed robbers on ships berthed in various port
terminals in the country. Within a three-month duration, more than nine vessels
were attacked by armed robbers within the Nigerian maritime domain and there
were no decisive steps taken by the NPA, NIMASA and other port security
agencies to arrest the situation and prevent future reoccurrence. The Nigerian
government simply treated the attacks as part of the general state of insecurity in
the country. These were not isolated incidents, they exposed the alarming rate of
insecurity within the Nigerian territorial waters. Consequently, Nigeria was ca-
tegorized among nations with poor response to port and ship security (Hellenic
Shipping News, 2019).

4.2. The Non-Applicability of UNCLOS to Third States

Like other aspects of international law, the operational basis of law of the sea has
for several centuries been based on customs which evolved from popular state
practices that gradually gained general acceptability thereby becoming obligato-
ry. By the 19" Century, the international community had a consensus on the
need to codify those customary norms. Although there were skirmishes of scho-
larly codification efforts for several reasons, uniform negotiation of multilateral
treaties is only traceable to the 19 century. Hence the 1930 Hague Codification
Conference and the subsequent three Law of the Sea Conferences organized un-
der the auspices of the United Nations. The 1958 Geneva Conventions are do-
minantly an accumulation of rules of international customs, part of which were
repeated in the 1982 UNCLOS. UNCLOS was enacted to remedy the limitations
of the GCLOS, as such operate as a replacement for it. However, the interactions
between GCLOS, UNCLOS and customary norms on the law of the sea remain
crucial for several reasons, including its impact on preservation of maritime se-
curity. The question being: to what extent does UNCLOS provision apply to
third states and how does the inapplicable provisions affect security of state par-
ties to the convention.

The rule on applicability of international treaties to third states is set by Ar-
ticle 34 of the 1969 Vienna Conventions on the Law of Treaties, which Provide
that

“A treaty does not create either obligations or rights for a third state with-
out its consent,” (Vienna Convention on the Law of Treaties, 1969, Article
34)

This is premised on the maxim pacta tertiis nec nocent nec prosunt. This pro-

vision was however modified by Article 38 which provides that:

“Nothing in Article 34 and 37 precludes a rule set-forth in a treaty from

becoming binding on a third state as a customary rule of international
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law.

The implication of Article 34 and 37 of the Vienna Convention is that where
the provisions of a multilateral treaty if based on customary law, such provisions
can be applicable to a third state. Thus, the same set of provisions may apply to
state parties as a treaty and to non-state parties as customary law. This simply
implies that in order for treaty provisions to apply to a third party, it must reflect
norms of customary law. The task here is being how to identify customary in-
ternational law norms in a treaty. It may be difficult to distinguish between
pre-existing customary norms and new laws. Thus in order for a treaty provision
to be applicable to a third party, it must either reflect pre-existing customary law
norms or aid the creation of new customary law rules. The elements for deter-
mining whether treaty provisions have assumed the status of new customary law
norms were considered in the North Sea Continental Shelf Case (North Sea
Continental Shelf Cases) as including uniformity, consistency, opinio juris and
time.

On the issue of codifying pre-existing norms of customary law, it is argued
that by virtue of the negotiations of UNCLOS, the established principles of cus-
tomary international law codified in GCLOS may have lost the status of custo-
mary law which is the basis of their application to third parties. Another issue is
the fact that most of the provisions of the Convention are linked together by
virtue of the package nature of the provisions. The provisions of UNCLOS are
largely indivisible.

The legal implication being that the provisions of UNCLOS can only apply to
a third state in two circumstances. That is there are two classes of customary
rights and obligations of UNCLOS which will be unaffected by the package
deal, as such may apply to a third state. First, where such provisions are cus-
tomary law provisions of GLOS which were adopted verbatim from GCLOS
without being subjected to negotiation of modification during UNCLOS nego-
tiation. Such as Article 14 (1) GCLOS on Contiguous Zone and Territorial Sea)
This is simply because they reflect customary law provisions which existed
prior to the negotiation and adoption of UNCLOS. However, where such cus-
tomary law provisions have changed, especially where they have been exposed
to significant changes, they will cease to be applicable to third states. Examples
are Article 17 of UNCLOS in relation to the right of innocent passage is a ref-
lection of customary law. However, Article 14 (1) GCLOS on Contiguous Zone
and Territorial Sea) However, UNCLOS Articles 18 and 19 have been largely
modified. Also applicable to third states are those innovative provisions of
UNCLOS which became rules of customary international law by virtue of
UNCLOS negotiation. These are provisions that attained the status between the
commencement of the conference in 1973 and the adoption of the convention in
1982. This also includes customary law norms that were crystalized between
UNCLOS I in 1958 and commencement of the negotiation of UNCLOS III in
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1973.

The argument raised by Hugo Caminos is simply to the effect that any prin-
ciple expressed under GCLOS which is a reflection of customary international
law of the sea and which is adopted verbatim under UNCLOS III provisions
constitute customary international law which will become applicable to third
states. Such provision can be invoked against third states. On the other hand,
any provision of GCLOS which has been modified in the course of UNCLOS
negotiations to the extent as to alter its original customary international law
form will cease to a customary international law provision binding on third
states.

Thus, any security related provision of UNCLOS which is not derived
from GCLOS or customary international law cannot be invoked against third
states. Therefore actions taken by third states may jeopardize the security of
UNCLOS members without any express liability to such third state under
UNCLOS.

5. Limitations Undermining Enforcement of UNCLOS Safety
Provisions in Nigeria

5.1. Inherent Limitations of UNCLOS

There are some obvious limitations of the UNCLOS anti-pollution regime ap-
plicable to coastal states. These include, the adoption of pollution control subject
to classification of pollution rather than zones where such pollution occurs. The
fact that pollution control measures of UNCLOS are based on the class of pollu-
tion makes the provisions disjointed, confusing and less coherent. Thus, it has
been argued that pollution control in the EEZ is complex, easily misunderstood
and lacks clarity of the rights of the coastal state. This also causes lack of clarity
of rights of coastal state to preserve the marine ecosystem within her jurisdiction
in general.

A second factor which makes UNCLOS anti-corruption regime cumbersome
is the distinction between jurisdiction and sovereignty (UNCLOS Article 53).
A coastal state is granted the sovereign right to explore, use and preserve the
living and non-living marine resources within her sea-bed, sub-soil, superja-
cent waters and EEZ. On the other hand, UNCLOS also establish a jurisdiction
regime for states to establish, use and conduct artificial islands, marine scien-
tific research, structures and installations as well as to preserve the marine en-
vironment (UNCLOS Article 56). Yet, the meaning of sovereignty and juris-
diction are not defined rather they are left at the discretion of respective states.
This gives room to different definition and scope and breeds lack of clarity and

uniformity.

5.2. Failure to Exercise Jurisdiction against Marine Pollution

UNCLOS basically prescribes the jurisdiction exercisable by respective state par-

ties, but the responsibility is on the states to assume such jurisdiction. Whereas
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Nigeria became a member of UNCLOS in 1986, the Convention was only re-
cently domesticated in 2019. However, the domesticated version of the Act lacks
provisions targeted at specifically domesticating UNCLOS provision on vessel
conveying dangerous cargo as contained in Article 21 of UNCLOS and preven-
tion of pollution as contained in Article 102-104 of UNCLOS. Nigeria has an
obligation to prevent pollution of the marine environment and pollution which
may spread from the marine environment. These also include prevention of un-
lawful importation of toxic or hazardous wastes.

This was reflected in the 1980 incident of shipment of toxic waste into koko, a
small fishing village in Nigeria. A total of 3.800 tons of hazardous industrial
wastes were shipped into the country in five ships, on agreement with one Sun-
day Nana on whose land the wastes were dumped upon payment of $ 100 per
month as compensation. Upon carrying out laboratory tests, it was found that
28% of the wastes contained polychlorinated biphenyl (PCB) which is hazardous
to health. Five thousand residents were evacuated from the community. Howev-
er, the chemical adversely affected the health of residents who refused to move
and those who had immediate contact with the hazardous chemical which also
contained PCBs, dimethyl formaldehyde, and asbestos fibers. The eldest son of
the Koko Chief David Okotie became deaf and blind, Sunday Nana had throat
cancer which later caused his death and the Nigerian Port Authority workers
who assisted in loading the chemicals on the ship back to Italy also suffered

chemical burns (Chicago Tribune, 1988).

5.3. Corruption

The problem of corruption also exists within other maritime security agencies
such as NIMASA. NIMASA is the principal agency of the Nigerian govern-
ment responsible for enforcement of most regulations containing maritime
safety provisions such as the Merchant Shipping Act, NIMASA Act and the
Suppression of Piracy and other Maritime Offences Act. However, the effi-
ciency of NIMASA in carrying out its functions without fair or favour is af-
fected by corruption. Corruption is a disturbing phenomenon which affects
every sector of the Nigerian economy particularly the public sector. The vari-
ous safety related functions of NIMASA involve direct relations with stake-
holders in the maritime industry, gives room for the agency to have access to
huge amount of capital and to be easily compromised. These include inspec-
tion of the standard of construction and seaworthiness of vessels, enforcement
of provisions relating to manning of ships and training of crew members, tak-
ing charge of communications with vessel captain and crew to prevent colli-
sion routing of ships etc. In the absence of transparency in the transactions of
NIMASA and accountability for funds disbursed, corruption remains a major
challenge. In Nigeria today, NIMASA leadership have been variously accused of
corruption. In 2018, the former acting Director General of NIMASA Calistus
Obi admitted that he diverted N331m meant for building hotel. He was ar-
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raigned by the Economic and Financial Crimes Commission at the Federal High
Court in Lagos (Obi, 2019).

In order to effectively implement the safety provisions of UNCLOS as a means
of addressing maritime safety and security challenges in Nigeria there is need to
eradicate corruption, improve maritime safety and security within the Nigerian

maritime domain.

6. Efforts to Apply UNCLOS Security Provisions in Nigeria

Nigeria has in place numerous domestic laws which touch on the subject of ma-
ritime security within the Nigerian inland waterways, territorial seas and the na-
tion’s maritime domain in general. These laws are of major categories. There are
some laws that are not directly related to securing the nation’s maritime space,
but address the trial of offences, conviction and sentencing. These include the
Nigerian 1999 Constitution, Admiralty Jurisdiction Act and Admiralty Jurisdic-
tion Procedure Rule 2011 (Ogundipe 2019). For instance, Section 251(1) of the
constitution of the Federal Republic of Nigeria vest exclusive jurisdiction over
maritime related offences in the Federal High Court.

The second category of laws addresses the immediate implementation and ac-
tive measures to be taken to enhance maritime security within the Nigerian wa-
ters. They include Nigerian Maritime Administration and Safety Agency
(NIMASA) Act, The Coastal and Inland Shipping (Cabotage) Act, Nigerian
Ports Authority (NPA) Act 1999, Merchant Shipping Act (MSA) 2007 and the
National Inland Waterways Authority (NIWA) Act. This second category is
more related to the subject matter of this discourse as the laws establish and
empower various institutions to enforce relevant maritime laws. The NIMASA
Act established NIMASA as the agency of government responsible for the en-
forcement of the NIMASA Act, the CABOTAGE Act and the Merchant Shipping
Act, and international instruments such as the SOLAS Convention, SIPS Code
and the ISM Code.

The NIMASA Act designates a whole chapter to safety and security. The Act
empowers NIMASA to detain any ship, in any port of place in Nigeria, where
there are reasonable grounds to believe that the ship is unfit to sail, unsafe or
pose serious security risk. A ship will be deemed to be unsafe to sail if its machi-
nery, equipment or any part thereof is undermanned, if the ship is over loaded
or has failed to comply with any other safety and security requirement, including
the provisions of the ISM Code or the ISPS Code. Where a person uses for navi-
gation an unsafe lighter, barge or vessel, the person shall be guilty of an offence
and upon conviction required to pay a fine not exceeding one million naira and
the cost of injury or death resulting to passengers therefrom. The owner of a
ship registered in Nigeria, and owned by Nigerian shall ensure that it is safe for
navigation and used for safe purposes (Obi, 2019). An owner who fails to dis-
charge these responsibility shall be guilty of a crime and upon being found guilty

convicted to pay fine as determined by the Agency and an imprisonment term of
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not less than six months. Liability for non-compliance may also extend to the
charter user of the ship and the manager of the ship (NIMASA Act Section
41-42).

Another important provision of the convention which relates to maritime se-
curity is the prohibition of shipment of hazardous substances. Before hazardous
substances can be shipped, the technical requirements must be met including
proper packaging and labelling needed to minimize possible hazard (NIMASA
Act Section 45). Other requirements to be met are the supply of the list of the
hazardous substances, the stowage plan, the location, measures to handle lea-
kages and requirements to regulate quantity limitations. The Merchant Shipping
Act deals with the issue of ship registration, flying of the Nigeria flag and
offences relating to it.

However, as far as domestication of international laws which forms the basis
of applicability in Nigerian waters is concerned, the relevant ones are those
which give effect to UNCLOS and other succeeding international instruments
are the Suppression of Piracy and other Maritime Offences Act 2019 and the
Maritime (ISPS Code) Regulations 2014 (Decree No 20 of 2013). On the other
hand, as far as maritime safety is concerned, the provisions of UNCLOS and
prescribed anti-pollution regulations are not expressly provided. However, there
are there are domestic regulations which touch on the subject of maritime pollu-
tion and maritime safety issues in general. These laws which can be adapted to
UNCLOS include the MSA and the NPA Act.

6.1. The Suppression of Piracy and Other
Maritime Offences Act 2019

In an attempt to combat piracy, armed robbery at sea and other forms of threat
to maritime security, the Nigerian President signed into law the Suppression of
Piracy and Other Maritime Offence Act (SUPMAO) in 2019 (SUPMOA Sec-
tion45). The Act is an instrument targeted at giving effect to the provisions of
UNCLOS, the Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation (SUA) 1988 and its protocols. The provision of
the Act applies to ships, aircrafts, other marine crafts, fixed and floating plat-
forms. Thus, it applies to any person on board any of the above mentioned facil-
ities, whether within the Nigerian territorial and internal waters or within inter-
national waters or within the territory of other state parties to the relevant con-
ventions on international maritime security.

The first offence identified by the SUPMAO is piracy. In so doing, the Act
adopts a definition that is identical with the UNCLOS Definition of Piracy as
contained in Article 101. It identified the basic elements of piracy as including
an illegal act of violence committed for private ends against the passengers or
crew of a private ship or aircraft. The said act must be committed in internation-
al waters, or on property which is not within the jurisdiction of any state, and

also includes voluntary participation in such act or inciting other to so do such
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acts. Away from the popular generalization of piracy as the major maritime
crime, the Act also recognizes other forms of maritime offences including armed
robbery at sea and all other forms of illicit acts besides piracy which by be com-
mitted by an individual or a group within the Nigerian maritime space. These
include hijack of vessels, destruction of a ship, theft of a ship and its cargoes, re-
quest for ransom, sharing from proceeds of piracy, causing vessel-sourced pollu-
tion, carrying-out any act that amount to threat to life, making false claim of pi-
racy or falsely claiming the occurrence of any other maritime offence recognized
by the Act (NIMASA Act Section 4).

An important provision of SUPMOA is the grant of power to prosecute
maritime crimes. Where any of the crimes recognized by the Act has been
committed, NIMASA is empowered to prosecute the offence upon obtaining
the consent of the Attorney General. A crime recognized by the Act may also
be prosecuted by the Attorney General, a law officer so designated by the
Attorney General or an agent of NIMASA. The Federal High Court is
granted exclusive jurisdiction to try offences under the Act whether or not it
is maritime related (NIMASA Act Section 5). Where a person is convicted
and found guilty of an offence under the Act, regardless of whether the of-
fender carried out the crime using a fire arm or any other weapon shall be
sentenced to imprisonment for life and the payment of N50,000,000 (Fifty
Million Naira) and shall also be required to restitute the owner. This is an
important provision of the Act, the severity of the punishment is targeted at
deterring the commission of all forms of maritime crime. This is necessary
considering the seriousness maritime crime within the Nigerian maritime
domain which is a reflection of the broader picture of the state of maritime
insecurity in the Gulf of Guinea. However, there is a disparity presented by
the preceding sub-section which provides that where in the course of armed
robbery at sea an offender bears a fire arm in his possession, or a BRCN
weapon, the offender will be liable upon conviction to 15 years imprison-
ment (SUPMOA Section 3). This not only inconsistent with the provision of
Section 12(1) but it whittles down the previous punishment which aligns
with the severity of the crimes and the aim of combating maritime threats
within the Nigerian maritime domain.

Another progressive provision of the Act is the recognition of the crime of
receiving proceeds of piracy, armed robbery at sea and other maritime crimes.
The aim of this provision is to break the chain of groups involved in orga-
nized crime by making the punishment applicable to all participants along the
chain.

The SUPMOA is indeed a welcomed development worthy of being emulated
by other maritime states in the Gulf of Guinea and the West African region in
general to combat the problem of maritime insecurity. However, there are cer-
tain obvious limitations of the Act which can be improved upon. One of such is

the adopting of UNCLOS definition of piracy which by so doing implies that the
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limitations of the definition have also been adapted without improvement. Some
of these limitations includes requirement that piracy must be for private ends,
that it must include at least two vessels and that it must be for profit motive. In
recent times, criminal elements on-board a ship can hijack it, and this may be
for other motives such as religious and ideological motives. Another obvious li-
mitation is the failure to define a ship, which call into question whether or not
NIMASA has the jurisdiction to punish crimes in relation to oil rigs and vessels

used for drilling purposes.

6.2. Nigerian Ports Authority (NPA) Act 1999

The 1954 Nigerian Ports Authority Act established the NPA as the government
agency in charge of regulation and control of port activities. Since then the Act
has been severally repealed and the current Act is the Nigerian Ports Authority
Act 2004 (SUPMOA Section 3). Although the current Act is at the verge of
being repealed by the Ports and Harbours Authority Bill 2016 which is yet to
be passed into law. The Act establishes the NPA as a body corporate and speci-
fies the powers, functions, duties and liabilities of the NPA and also provides
rules relating to its internal organization (NPA Act Section 1-7). The NPA Act
also provides for certain specific issues such as port operations, pilotage,
compulsory land acquisition by the NPA (NPA Act Section 24), control mari-
time transportation and prevention of pollution within the Nigerian maritime
space. The Act establishes a governing board which is responsible for manag-
ing the NPA. The tenure, removal and emoluments of the board are also speci-
fied (NPA Act Section 3-5).

Structurally, the NPA Act is made up of 128 sections which are further di-
vided into five parts. The functions of the NPA are stipulated extensively to in-
clude provision of port facilities and operation of those facilities as deemed ap-
propriate, in a manner that will regulate and improve the use of the various pots
in the country (Section 8-9). The Transport Minister is empowered by the NPA
Act to at any time declare any place in the country or navigable channel leading
into a port as part of the port (NPA Section 30).

Certain provisions of the NPA Act are directly relevant to the subject of ma-
ritime security. Subject to the terms in the contract of carriage, the NPA shall
be liable for the loss of life or personal injury which occur in the course of the
carriage to the extent to which it would ordinarily be liable under the Mer-
chant Shipping Act, as though the ship were registers under the Act and be-
long to the Authority (NPA Section 30). Before a suit can be commenced
against the NPA, the Agency shall be given notice of at least one month, dur-
ing which it would have been intimated of the cause of action, particulars of
claim, name and address of the plaintiff and the relief being sought (Section
81). Certain acts amount to offences under the Act if committed, this includes
willful damage of any light house, removal of nay lighthouse, buoy or beacon,

rides by, making fasts or running afoul of any lighthouse (Section 92). Other

DOI: 10.4236/blr.2021.122029

553 Beijing Law Review


https://doi.org/10.4236/blr.2021.122029

E. O. Babatunde, M. M. Abdusalam

offences include entry of a ship into compulsory pilotage district without pilot,
willful neglect or carelessness of a pilot which endangers a ship. False declara-
tion of authority to pilot a ship is also a recognised offence under the Act. The
NPA also recognise as offence the act of unlawful loosing of moorings, willful
sinking of vessels, and entry of a port without lawful authorization (Section
97).

The NPA Act has important provisions which address the subject of maritime
security. Including provision on the protection of the domestic maritime envi-
ronment, control of port entry and usage, control of inter-port transportation
designation of various offences and designation of punishment for those
offences. However, a major limitation is the need to review its provisions on
punishment of the various offences. Penalty recognized by the Act range from 10
to 50 thousand naira fine and 2 years imprisonment (Section 97-119). There is
therefore need to review these penalties to reflect the severity of contemporary
serious of insecurity within the Nigerian maritime space in order to achieve the

aim of deterrence.

6.3. Merchant Shipping Act, 2007

The Merchant Shipping Act (MSA) is another important international instru-
ment on maritime practice and administration. The Nigerian MSA was enacted
in 2007. It specify the licensing requirements that must be met in order for a
vessel to trade in Nigeria. These include registration in Nigeria or abroad, with
the exception of a ship licensed to operate solely in Nigerian waters (MSA Part
5). It is an offence to trade without obtaining the certificate of license, a shop
owner, agent of charter who so does any upon conviction be liable to pay a
500,000 fine and the ship shall be detained by an officer of customs or any other
officer (MSA Section 5(5)).

The flying of flag of convenience is known to be a tool to perpetrate illicit acts.
Vessels perpetrating acts like IUU fishing, armed robbery at sea, piracy kid-
napping often fly flags of convenience. Thus among the security provisions of
the MSA is the failure of a vessel to hoist a flag, as an offence punishable with a
fine of not less than 100,000 thousan fine (Section 6(2)). Likewise, flying a Ni-
gerian flag as a flag of convenience to avoid liability (Section 8(2)). The illegal
use of a ship’s name is also a fine punishable with not less than 100,000 fine
(Section 13(5)). The failure to deliver certificate of registration is also an
offence punishable by fine of not less than 20,000 naira Section 120(4). The
forgery of documents or false declaration can also be an issue of maritime se-
curity, whether by presenting documents containing false declaration or as to a
person’s identity or declaration of interest, a person who is found guilty of the
offence may be required to pay a fine of not less of 200 thousand naira (Section
53). Operation of a vessel without a valid seafarer certificate is also an offence
punishable with a fine of not more than 25 thousand naira. Likewise is the

forgery or fraudulent use of seafarers certificate (Section 90). The MSA takes
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as priority the welfare of seafarers and crew members, as such failure to pro-
vide adequate accommodation, water and medical supplies for the crew is an
offence (Section 179-182). Other offences are failure to have qualified medical
personnel on board or putting passenger in a filthy atmosphere (Section
188(1)).

Where there is a misconduct on board by a master of cadet which threatens
the life of passengers or cause the loss of limbs of a passenger, the cadet or offic-
er so liable will upon conviction be liable to pay affine that is not less than
500,000 or imprisonment for not more than two years (Section195). Another
important security related provision of the MSA relates to carriage of dangerous
goods. Carriage of dangerous goods can only take place upon compliance with
relevant international instruments on maritime security such as the SOLAS
Convention, International Maritime Dangerous Goods Code of the International
Maritime Organization, the requirement as to package, appropriate notice and
disclosure of the features and volume of the goods must be complied with (Sec-
tion 322-323). On the issue of prevention of pollution, the MSA requires that
specific international law instruments on maritime pollution should be complied
with (Part XXIII, Section 336). These include International Convention for the
Prevention of Pollution from Ships, 1973/1978 and the Annexes thereto; Conven-
tion relating to Intervention on the High Seas in cases of Threatened Oil Pollution
Casualties, ] 969; International Convention on Prevention of Marine Pollution by
Dumping of Wastes and Other Matters, 1972; International Convention on Oil
Pollution Preparedness, Response and Cooperation, 1990; International Conven-
tion on Civil Liability for Oil Pollution Damage 1992; Convention on Limitation
of Liability for Maritime Claims, 1976 and the 1996 Protocol thereto; Conven-
tion on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, and its Protocol of 1992 and Basel Convention on the Con-
trol of Transboundary Movements of Wastes and their Disposal, 1989.

It is observable that the MSA contains extensive general provision on mari-
time practice and administration, applicable to domestic vessels and foreign
vessel navigating in the Nigerian waters. It also prescribes the application of
other relevant international treaties such as those anti-pollution treaties. A
major limitation of the MSA is that most of the prescribed penalty for offences
is outdated as such they no longer commensurate with the severity of the of-
fence which they are to punish. However, most of the provisions have been
re-enacted into other laws to better meet the need to combat maritime inse-
curity within the Nigerian maritime space. Some of these laws are the NPA
ACT, NIMASA Act, CABOTAGE Act and the most recent Suppression of Piracy
and other Maritime Offences Act.

7. Conclusion and Recommendations

This study examined the origin of international maritime law and its develop-

ment over the centuries till its present state. The study also identified the var-
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ious security threats undermining effective maritime practice and administra-
tion in Nigeria and examined the challenges undermining the effectiveness of
the international maritime regime in combating those threats. The study found
that international maritime law originated from customary international law
as recognized and applied by the Egyptian, Phoenician and Greek civilization,
the earliest codification effort being the Rhodian Sea Law while the first inter-
national effort at codifying the law of the sea was the 1958 GCLOS and subse-
quently 1982 UNCLOS under the auspices of the United Nations. It was also
found that security threats have always been a challenge to international mari-
time practice and administration. In case of Nigeria, there are numerous
threats undermining effective maritime practice rendering impracticably the
nation’s ability to make the most of her maritime resources facilitate develop-
ment. The study also identified the issues affecting the effectiveness of the in-
ternational maritime regime in addressing maritime security threats in the
Nigerian maritime domain. These include the inherent limitation of the
UNCLOS provisions and the country specific socio-economic, political and in-
stitutional challenges.

This study concludes that there are problems which developed alongside the
laws of the sea and which undermines the effectiveness of the present interna-
tional maritime regime in addressing maritime security threats at the domestic
arena. The study also concludes that Nigeria is unable to maximize the economic
potentials of her maritime resources as a result of failure to address the combi-
nation of the inherent limitation of UNCLOS and the country specific challenges

which make the nation prone to security threats.
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