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Abstract 
In Nigeria, the intersection of cultural behaviour, feminist and judicial res-
ponses to protection of women from forced eviction upon intestacy is an in-
tertwine of 1) the conflict between full proprietary rights and possessory/rights 
of use; 2) intrusion of customary institutions into self-acquired property of 
decedent male family members; and 3) abusive expulsive misapplication of 
customary precepts by family property managers. We argued that feminist 
responses, while impugnable for failing to contextualize the problems within 
cultural structures and erroneously categorizing abuses of customs as part of 
customs, provide critical theoretical springboard for legislative/judicial action 
in new situations which may be occasioned by urbanization and expropria-
tion. Conversely, Nigerian courts over the last 60 years have sieved the actual 
community-accepted inheritance customs to protect women from forced evic-
tion but have preferred a cross-cultural template that entitles women to a 
possessory life interest. Our conclusion is that while the responses seem con-
flicting, they support women’s rights generally. 
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1. Introduction 

Inheritance has been described as being “so complex” that discussing its nature 
and implications “is a task fraught with difficulty (Gordon, 2005). Indeed, 
there may be danger in “homogenizing and imposing a uniform set of practic-
es” throughout a country. Instead, studies show that “variable and locally-specific 
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practice continually upset[s] the conventional wisdom… and entails more than 
simply material goods.” (Gordon, 2005). Gordon (2005) notes that inheritance 
has a major impact on the structural societal level because its practices are a ma-
jor factor in promoting inequality in society. Consensus thinking is that private 
property guaranteed by the State was the motor which propelled development 
(Gordon, 2005; Cooper, 2010). Despite increasing safeguards introduced by sta-
tutes, there are more and more disputes in the inheritance sphere. McGregor- 
Lowndes and Hannah include among other reasons for this behavior the grow-
ing numbers of Generation Y young people living at home into their 20s and 30s 
who may be classed as “dependent” or “under a disability” as well as cultural 
groups who value and support extended family arrangements, with associated 
possibilities for findings of dependency (McGregor-Lowndes & Frances, 2008). 
They also identify growing numbers of persons expecting a share of an estate as 
of right, but who are not included as beneficiaries of a will and may be excluded 
in a distribution scheme (McGregor-Lowndes & Frances, 2008; Vaquer, 2010). 
Contemporarily, the trends in succession law in most jurisdictions have centred 
on strengthening the spouse’s position, maintaining the compulsory share of des-
cendants but aiming at reducing its amount, and the suppression of the com-
pulsory share of ascendants and other relatives (Vaquer, 2010). Yet, it appears 
that one of the most interesting and controversial issues in intestate succession 
in Nigeria (as is the case in other parts of Africa) relates to the application of the 
human rights to the position of women under customary law (Rautenbach & Mey-
er, 2010). In Contemporary Nigeria, the advent of individualism has injected a 
clash of ideologies in the inheritance context. This controversy is three-pronged 
but intertwined. Firstly, human rights advocacy insists that women whose should 
have full proprietary rights over intestate estate as opposed to say, possessory or 
rights of use. Customary structures on the other hand prefer to preserve the com-
munal foundations of land use that entitle a person to only usufruct. Secondly, 
customary institutions seem to intrude into private or self-acquired property of 
male members of their family and misapply customary principles of title holding 
to such properties. This behaviour loses sight of contemporary development which 
began from the colonial period onwards by which individuals could deal in land 
commercially for money or obtainment of credit for other purposes. Thirdly, 
there are abuses of customs such that male-members with management functions 
over family land try to exclude women from even their possessory rights. Nige-
rian courts have had to deal with these problems. Preliminarily, we argue that 
feminist advocacy for equality in Nigeria fails to contextualize the problem within 
the cultural structures in which human rights norms are engaged upon intestacy. 
In the zeal to protect women, it erroneously categorizes abuses of customs as part 
of the custom. The result is a negative perception of customary institutions and 
structures as being anti-human rights. Nonetheless, we opine that this strict fe-
minist approach provide effective theoretical springboard for legislative judicial 
action in the face of new situations such as urbanization and expropriation. The 
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courts on the other hand have adopted a mid-way, conciliatory approach. Over 
the last half a century and more, it has endeavoured to ascertain the actual in-
heritance customs as accepted by communities involved to protect women from 
forced eviction but has preferred a cross-cultural template that engages the 
right of women within the cultural framework of communal/family land hold-
ing that entitles women to a possessory life interest as applicable to all family 
members. 

In Section 2 of this paper, we highlight some cultural factors that may con-
duce to the abusive behaviour of forced eviction and how this could infringe 
human rights prescriptions. In the first part of Section 3, we review the bases of 
feminist advocacy for functional equality upon intestacy alongside the impact of 
abuses on the right to housing. This part will further show what these views ig-
nore. In the second part of Section 3, we analyze a number of judicial decisions 
to demonstrate the preservative approach of the courts. The second part of this 
section will present situations that could negatively impact on women’s rights to 
share in proceeds of sale of family property as well as their right to compensa-
tion in the event of expropriation. The judgments do not contemplate these sit-
uations. Section 4 will be the conclusion. 

2. Contextualising the Problem of Forced Eviction in Nigeria 

In this section, we highlight some cultural factors conducing to the abusive be-
haviour of forced eviction as well as the extent to which Nigerian law provides 
against this. Thereafter, we will identify some problems with the scholarly views 
relating to how women upon intestacy should be protected. 

Generally, with only a few exceptions, customary structures of property hold-
ing are male-centred and patrilineal (Levy & Pinto, 2011-2012). One explanation 
for this could be that marriage is generally virilocal—leaving only male members 
to protect, manage and continue to put family property to use (Cooper, 2010). 
Another is that customary law of property ownership is founded on communal-
ism which fosters group rights, group land holding and intra-family social co-
operation and mutual welfare support (Diala, 2014). One undeniable psyche 
among male members of families is that property (land) belongs to men and 
women should enjoy housing rights only functionally and not as title holders. 
Abuses of this thinking could include forceful ejection of females (widows and 
children) from matrimonial homes and other landed property which they ac-
cessed during the currency of marriage. This type of behaviour will violate the 
right to freedom from forced eviction—a component of the right to housing. While 
the 1999 Constitution recognizes as fundamental the right to acquire and own 
immovable property (section 43) this is not the case with the right to housing. 
The closest is section 16(2)(d) which mandates the state to direct its policy to-
wards ensuring “that suitable and adequate shelter…[is] provided for all citi-
zens.” It is thus provided only as one of the fundamental objectives and directive 
principles of state policy—and not as an enforceable right. A few states in the 
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country have enacted laws targeting abusive widowhood practices; this however, 
represents a small percentage and provisions on forced eviction are not robust 
where they exist. However, in international law, one of the first references to the 
right to housing is in article 25 (1) of the Universal Declaration of Human 
Rights. The International Covenant on Economic, Social and Cultural Rights 
1966, widely considered as the central instrument for the protection of the right 
to adequate housing, refers to the right of everyone to an adequate… housing, in 
its article 11. Other international and regional Instruments also contain this 
right. (CERD, 1965 art 5(e)(iii); CEDAW, 1979 art 14(2)(h); the CRC, 1989 (art 
27(3); CRSR 1952 art 21; ICPMWMF 1990 (art 43(1)(d); CRPD 2008 arts 2, 5(3), 
9(1)(a), 22(1), 28(1) & 28(2)(d)). With regards to the African Charter on Human 
and Peoples’ Rights 1981, in SERAC v. Nigeria (communication No. 155/96), the 
African Commission on Human and Peoples’ Rights found that, while the right 
to adequate housing was not explicitly recognized in the Charter, it could be in-
ferred from other rights (such as art.s 14, 16 and 18(1)) because when housing is 
destroyed, property, health, and family life are adversely affected. (Communica-
tion 155/96, 2003) The advocacy and support for a right to adequate housing is 
strong (Chenwi, 2013; CESCR General Comment No. 4; Office of the United Na-
tions High Commissioner on Human Rights; Mercy Law Resource Centre, 2018). 
This is in spite of arguments to the contrary: (Adams, 2009). Williams (2014) 
propounds however that human rights discourse alone provides limited analyti-
cal assistance in addressing the difficult economic and institutional questions that 
must be faced in order to make housing rights a reality. 

3. Protecting Women from Forced Eviction 
3.1. What Feminist Reponses Say 

Feminist jurisprudence in Nigeria draws attention to the correlations between 
the insecurity of women’s land rights and social and economic vulnerabilities 
and is awash with opinion that strongly suggests that customary law of inherit-
ance truncates women’s right to inherit, thereby affecting other rights, including 
the right to life, housing and dignity (Okoboh, 2005; Odiaka, 2013; Chinwuba, 
2015; Nwufo & Okoli, 2016). It has even been asserted that “Women may be al-
lowed to cultivate plots of land belonging to their male relatives (husband or fa-
ther) but they are not allowed to own land, whether by inheritance or purchase” 
(Nelson & Nelson, 2010). However Mann (1991) shows that commercialization 
of, and expansion in, international trade in post-slave trade colonial Lagos re-
sulted in a struggle between men and women over land resources both inside 
and outside the household. These factors underscored the shift from communal 
land ownership to private/individual ownership of land to secure credit for trade 
(Mann, 1991). 

Dada (2014) contends that most cultures in Nigeria do not afford women with 
rights such as afforded by international instruments and local laws including the 
Constitution. Without contextualizing these problems, she isolates the primoge-
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niture rule, exclusion of widows from succession (even though she admits that 
she is entitled to be maintained from the proceeds of the deceased husband’s es-
tate), daughter retention (Nrachi or Nnaeto customs) and labels them as unlaw-
ful (Dada, 2014). Her views published in 2014 fail to take cognizance of judicial 
progress which has been made to protect women from abuses in some commun-
ities (Dada, 2014). Basing his critique on section 42 of the 1999 Constitution and 
other non-discrimination and equality provisions of CEDAW, ICCPR and ACHPR, 
Edu (2016) frowns at some customary inheritance rules in the Southeastern 
states of Nigeria including the Oli-ekpe custom (which allows nearest paternal 
male relative to inherit as against biological female children) and the rules that 
appear to exclude females as being contrary to natural justice, equity and good 
conscience (Edu, 2016). His scathing remarks on these customs are that they 
negate the right to equality and consequently the dignity of victims. The effect is 
to subject women to the status of second class citizens (Edu, 2016). Interestingly, 
he admits one important context of application of inheritance rules at the outset 
of his work: Patrilineal society and the diversity in rules (Edu, 2016). Ojikere and 
Chuan (2015) regard denial of inheritance and proprietary right as an abuse of 
the dignity of women in Nigeria as provided in section 34 of the 1999 Constitu-
tion (Ojikere and Chuan, 2015). They assert that the attitude of the courts to law 
generally (a positivist ideology), section 6(6)(c) and the non-domestication pro-
vision of section 12 of the 1999 Constitution constitute a setback and an affront 
to the protection of dignity of women (Ojikere and Chuan, 2015). Particularly, 
they frown that the economic social and cultural rights (ESCs) necessary to 
guarantee dignity upon intestacy remain judicially unenforceable as Part II rights. 
Nonetheless, this whining over non-justiciability of Part II rights pretends as 
though women who have been treated with indignity do not have remedies be-
fore the courts outside ESC rights regime. Inheritance and property rights are in 
the realm of private law and the court will be prepared to make particular appli-
cations of section 34 of the Constitution where it is necessary to do so. This is in 
addition to the judicial strides and gains which have been made in the applica-
tion of the non-discrimination right under section 42 of the same Constitution 
and the proscription of abusive succession practices under some state laws. Diala 
(2018) critiques the judicial failure to subject customary inheritance rules to 
constitutional scrutiny using the Bill of rights (Diala, 2018). He claims that this 
preservative philosophy of the Supreme Court evident in decided cases in unsuita-
ble to contemporary conditions. Interestingly, he provides the culturo-utilitarian 
perspectives of customary law of property holding which provides a good basis for 
understanding the underpinnings of these practices: 

The agrarian societies in which these rights emerged were founded on fami-
lies living in close-knit units. This arrangement was mainly for agricultural 
and defence purposes, given that family wealth was jointly generated. In 
this setting, the best interest of the family was paramount. To perpetuate 
clan lineage and keep wealth within the family, therefore, heirs inherited 
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not only the property of deceased persons, but also the responsibility to 
maintain their dependents. Accordingly, the male primogeniture custom 
was aimed at caring for the family… (This arrangement gave) women nei-
ther the need nor the opportunity for independent property acquisition. 
After observing this social setting, colonial courts concluded that women’s 
matrimonial property rights were subsumed in their husband’s rights the-
reby producing the official customary law that women may exit marriage 
only with their clothes and cooking utensils (Diala, 2018).  

He opines that this social structure “negatively affects women’s matrimonial 
property rights due to its preservative philosophy, the patrilocal nature of cus-
tomary marriage and the influence of socio-economic changes such as urbaniza-
tion, acculturation and independent income. It is not true that the courts fail to 
utilize the Bill of Rights in the Constitution to assess customs Ironically, he dis-
cusses a good number of judicial decisions where inheritance customs were sub-
jected to constitutional scrutiny. He also argues that judges apply customary law 
with their understanding of the law and its role in society (Diala, 2018). This is 
wholly unfounded. Indeed, he spends a section of the work analyzing the process 
of establishing customary law before the courts. Customary law is a matter of 
proof by evidence; (Diala, 2018; Sections 16-18 Evidence Act 2011) and as he 
rightly argues, such proof enables the past and present social settings of customs 
to be properly articulated and their foundational values revealed.” (Diala, 2018). 
The essence of “proof” by evidence before a court can act on a custom is to lay 
out the cards on the table for the court’s scrutiny. Where there are changes 
which a widow observes and which the area affected by the custom has applied, 
she is free to bring this to the attention of the court. Interestingly, the Evidence 
Act seems to envisage that changes could affect the content of a customary rule 
or its manner or method of application. Section 19 provides that “every fact is 
deemed to be relevant which tends to show how in particular instances a matter 
alleged to be a custom was understood and acted upon by persons then interest-
ed.” Contrarily, he claims that judicial notice of customary rules as permitted by 
the Evidence Act 2011 robs widows of the opportunity to explain 1) the founda-
tions of male primogeniture custom and how this custom is accompanied by 
heirs’ duty to support a deceased person’s dependents 2) how acculturation, ur-
banization and other socio-economic changes make it difficult to fulfill this duty 
of care. Ezer (2016) supports assertion. She gives what may be considered exam-
ples of these changes namely: “changing roles of women in the modern world” 
and the “restructuring of families along nuclear lines.” Due to this, “an heir does 
not always live with all his extended family. He may therefore, not be best suited 
to take on the customary social responsibilities that come with the family prop-
erty even if he wanted to.” (Ezer, 2016). Urban migration may often be responsi-
ble for this. Nonetheless, this view is flawed. Urbanization and improvements in 
infrastructure—roads—transportation, information and communication technol-
ogy, efficient financial systems—banks, all make it possible for a person to per-
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form traditional roles from anywhere. His physical presence may usually be un-
necessary. With regard to the negative results of judicial notice of custom as-
serted by Diala, it is indeed not mandatory that once a custom has been given in 
evidence in a superior court, it is automatically judicially noticed. The provision 
in section 17 states that it may be judicially noticed (subsequently by other 
courts). A subsequent court to whom it appears that there are intervening fac-
tors or developments with regards to the application of a customary rule should 
be at liberty to listen to the party alleging such development and consider whether 
the new evidence represents the current rule. This is in accord with the very na-
ture of customary law. Overall, the tenor of the Evidence Act 2011 is that the law 
leaves it to the party alleging how a custom is applied or asserting its inapplica-
bility to establish it before the court. 

Ezer (2016) considers the non-codification or the absence of official records of 
customary law and lack of uniformity in their application problematic because, 
according to her, they lead to differing interpretations depending on the cir-
cumstances. While she claims that this “ambiguity” is widely used to disempow-
er women and promote patriarchy, she however concedes that customary law 
can be a source of accessible justice and norms responsive to community needs; 
and “regardless of one’s opinion of customary law, it is the law governing the 
lives of majority of people on the African Continent, and a focus on it is critical 
to ensure human rights protections for African women….” (Ezer, 2016). 

In the next part of this section, we consider why generally, the above views 
should be accepted with caution given their holistic condemnation of customary 
intestacy regimes. 

3.2. What Feminist Responses Ignore 

Ezer’s postulation above indicates the utilitarian value of customary precepts in-
cluding intestacy rules. Given this reality, it is not enough to swiftly condemn a 
regime without engaging how individuals (particularly, women in this case) per- 
ceive the regime. Some of the contributions seem to oversimplify the issues in-
volved in the application of human rights to inheritance. The interaction be-
tween human rights norms and cultural behaviour creates complex and delicate 
problems that cannot be resolved by simply insisting that the tenets of human 
rights be absolutely applied to women in every intestacy situation. For instance, 
patrilineal systems/patterns of inheritance are occasioned by certain structures 
which even feminists have refused to challenge. They seem to have “accepted” 
them as normal. An instance is the attitude of women in Nigeria to the bride-price 
(dowry/marriage symbol) institution. Many consider it so important to woman-
hood that it should be untouched. (Ezeilo and Alumanah, 2008; Enemo, 2008; 
Obi, 2008; Ezeilo and Nwadioke, 2008). Specifically, Asogwah (2008) inter-
viewed 10 women on their views on bride-price. His findings were that only one 
of the women (a nurse) spoke in favour of abolition of bride price because she 
felt it was repugnant to natural justice equity and good conscience. The other 
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nine (all professionals) endorsed bride price because it gives them a measure of 
respect and a sense of [self] worth in their husband’s home (Asogwah, 2008). 
Nwoke (2008) shares these views adding that there is a psychological link be-
tween bride price and the socio-economic growth, development and well-being 
of the Nigerian woman. Onyeneho (2008) shows that while women decry the idea 
of being regarded men’s property due to payment of bride price, they endorse 
the institution due to the psychological (sense of dignity) benefits. Another in-
teresting theme which is often mentioned and yet glossed over is the patrilocal 
pattern of marriages in Nigeria. This feature of African customary law is usually 
identified as a given and normal. Yet when the issues relating to marriage and 
inheritance are evaluated, it is one of the fundamental underpinnings that de-
fined cultural structures that facilitated the male-bias inheritance rules. Prag-
matically, if marriages remain patrilocal, it will be difficult to achieve an upscale 
revolution of patriarchal inheritance regimes. If it is not perceived as discrimi-
natory, then it may be that human right norms in the inheritance context can 
only inevitably be applied with some relativism as opposed to the wholesale 
equality advocated by scholars. Ezeilo (2004, 2013/2014, 2018) supports such an 
approach and calls it a “cross-cultural dialogue.” According to An-Na’im and Deng 
(1990), contextualized cultural approach is the appropriate means to promote 
universal recognition of the concept of human rights so that alternative sources 
and interpretations within any given tradition may prove useful in overcoming 
the problems raised by a particular tradition. Finally, family linkages (particu-
larly through blood) are fundamental to property holding in cultural contexts in 
Africa. In their introductory comments, Kutsoati and Mocrk (2012) state that in 
much of sub-Saharan Africa, the idea of a family extends beyond its conjugal 
members and that a person’s relationship with members of his extended family 
may be “as important as, and in some cases, more important than, one’s rela-
tionship with one’s spouses and children. Historically, lineages are bastions of 
emotional and financial support.” (Kutsoati and Mocrk, 2012). This is supported 
by the findings of studies conducted in Ghana by Fenrich and Higgins (2001). 
The general rule is that once a family is created under customary law, it is an ex-
tended family system where corporate membership is established (Olomola, 2010). 
This means that various related families make up the social institution and a 
person may have rights and obligations in the general unit thereof; and not just 
in his immediate nuclear family (Nwogugu, 2014). Nwogugu (2014) notes that 
the extended family possesses some sort of legal personality and may own and 
hold property, sue and be sued as a corporate entity. It is responsible for the au-
thorized acts of its agents as a result of the corporate feature. One primary mode 
of membership is by birth into the family; covering all legitimate children born 
into each nuclear family (Nwogugu, 2014). Another mode of membership is mar-
riage. In patrilineal societies which is the more common, a woman, upon mar-
riage, becomes a member of her husband’s family and acquires certain rights and 
obligations therein. This membership does not cease even with the death of hus-
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band—which ordinarily should end the relationship. But because she is married 
“into the family” she retains her membership and continues to enjoy, along with 
her children, what was due her husband. In the light of these types of benefits, 
Chianu (2019) concludes that when cases are evaluated individually, communal 
institutions seem to secure something better than the cold words of statutes. 
According to him, the statutes sometimes ignore social and economic progress 
and other prevailing circumstances affecting a community (Chianu, 2019). In 
the same vein, the United Nations Human Settlements Programme (2006) made 
concrete observations regarding the limits of influence of laws on issues embed-
ded in the social and cultural thoughts of a people. In relation to ensuring wom-
en’s equal rights to property and access to resources which are critical in the fight 
against poverty and securing women’s inheritance and housing rights, it stated 
that 

[t]he formal codification of rights, even if constitutionally enshrined, does 
not guarantee their implementation by women… It is argued that rather 
than formal equality in access to land, specific affirmative measures are 
needed to rectify the discriminatory practices of the past as well as present 
day obstacles for the majority of women. These measures must be targeted 
towards women’s specific experiences, needs and priorities rather than a 
mere existence of Constitutional principles must generate gender respon-
sive laws and regulations, awareness and empowerment and require sup-
portive judicial interpretation and enforcement. A variety of creative ap-
proaches within countries are needed to ensure that women can claim their 
rights. This progress report through its brief contextual summary, the tabu-
lated status of constitutional provisions and diverse results raises several 
questions as to why particular countries have chosen particular positions 
(UN-HABITAT Progress Report, 2006).  

3.3. What the Courts Have Done 

Nigerian courts have had a number of opportunities to deal with the issue of 
forced eviction. The approach has generally been to ascertain the true rule of 
customary law and to engage in a balancing activity. While they protect the vic-
tim of abuse, they have done so within the context of culturally accepted rules of 
intestacy. 

The earliest judgment appears to be Nezianya v Okagbue (1963). After the 
death of her husband, a widow started letting out houses to tenants. Later on, 
she sold a portion of the land and with the proceeds, built two huts on another 
portion of the land. When she wanted to sell more parcels of land, her husband’s 
family objected. She devised the disputed land to her late husband’s daughter’s 
child, Mrs Julie Nezianya, who sued the husband’s family. The devisee sought 
exclusive possession of the land, claiming that her grandmother had had long, 
adverse possession of it. The trial court held that possession by a widow of her 
husband’s land cannot negate the rights of her husband’s family as to enable her 
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acquire an absolute right of possession against the family. The Supreme Court 
ruled that 

the essence of possession of the wife in such a case is that she occupies the 
property or deals with it as a recognized member of her husband’s family 
and not as a stranger; nor does she need express consent or permission of 
the family to occupy the property so long as the family makes no objec-
tion … The consent, it would appear, may be actual or implied from the 
circumstances of the case, but she cannot assume ownership of the property 
or alienate it. She cannot, by the effluxion of time, claim the property as her 
own. If the family does not give their consent, she cannot, it would appear, 
deal with the property. She has, however, a right to occupy the building or 
part of it, but this is subject to good behavior (Nezianya v Okagbue, 1963).  

These principles were restated in Nzekwu v Nzekwu (1989). In this case, the 
deceased left a wife and two female children. Mrs. Nzekwu’s in-laws sold the 
disputed land and the purchaser gave it out to tenants. The Court of Appeal held 
that a widow without a male child who chooses to retain her husband’s name has 
the right to reside in the matrimonial home even if she is childless. She also has 
the right to use her matrimonial property as long as her rights do not negate the 
rights of her late husband’s family. On appeal, the Supreme Court ruled that a 
widow has the right to reside in the matrimonial home, to be given farm land for 
cultivation, and to be supported by her husband’s family. However, it affirmed 
the relativity of a widow’s rights. According to Nnamani JSC, 

The rights of a widow in her husband’s property in customary law have 
been settled. A widow who chooses to remain in the husband’s house and in 
his name is entitled, in her own right and notwithstanding that she has no 
children to go on occupying the matrimonial home and to be given some 
share of the farmland for her cultivation and generally to maintenance by 
her husband’s family. Should her husband’s family fail to maintain her, it 
seems that she can let part of the house to tenants and use the rent obtained 
thereby to maintain herself. Her interest in the house and farmland is 
merely possessory and not proprietary, so that she cannot dispose of it 
out-and-out Nzekwu v Nzekwu (1989). 

It approved the conclusion of the trial court that no member of her husband’s 
family had the right to dispose of the property at least while she was alive. The 
court ruled that any Onitsha custom which postulated that the 1st son had the 
right to alienate as the Okpala, property of a deceased person in the lifetime of 
the widow should be regarded as repugnant to equity and good conscience. In 
(Mojekwu v Mojekwu, 1997; Mojekwu v Iwuchukwu, 2004) the appellant claimed 
right of occupancy over the disputed property on the basis that under the oli-ekpe 
(primogeniture) custom of Nnewi, the brother of a man without a male child 
inherits his estate, even where the deceased had female children. The High Court 
dismissed his suit. Notably, the parties did not request the invalidation of the 
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oli-ekpe custom, nor did the trial court address it. In dismissing the appeal, the 
Court of Appeal, on its own, invalidated the oli-ekpe as repugnant to natural 
justice, equity and good conscience The Supreme Court ruled that this invalida-
tion was improper since it was not founded on the claims of the parties. Impor-
tantly, the Supreme Court reasoned that the engagement of cultural structures 
and human right norm is often not so simple: 

A custom cannot be said to be repugnant to natural justice, equity and good 
conscience just because it is inconsistent with English Law concepts or 
some principle of individual rights as understood in any other legal sys-
tem… Admittedly, there may be no difficulty in reaching a decision in some 
obviously outrageous or needlessly discriminatory customs. In some other 
cases, it may not be so easy. The (lower court) was no doubt concerned about 
the perceived discrimination directed against women by the said Nnewi oli- 
ekpe custom and that is quite understandable. But the language used made 
the pronouncement so general and far-reaching that it seems to cavil at, and 
is capable of causing strong feelings against all customs which fail to recog-
nise a role for women—for instance, the custom and tradition of some 
communities which do not permit women to be natural rulers or family 
heads. The import is that those communities stand to be condemned with-
out a hearing for such fundamental custom and tradition they practice by 
the system by which they run their native communities. It would appear for 
these reasons that the underlying crusade in that pronouncement went too 
far to stir up a real hornet’s nest even if it had been made upon an issue 
joined by the parties, or properly raised and argued (Mojekwu v Iwuchuk-
wu, 2004). 

In 2014, Anekwe v Nweke was decided by the Supreme Court. It further sent a 
message that abuses to customs which engender discrimination or oppression 
and tend to be usurpatory would be struck down by the court. The respondent’s 
husband was the brother of the 1st appellant. The two men were the only sons of 
their father but from two different mothers. Sometime after their father’s death, 
their uncle, who had taken them in, built houses on their father’s land and set-
tled them there. The respondent contended that the uncle built two separate 
bungalows and shared/partitioned them between the two men. On the death of 
her husband, she inherited his portion where he was buried. Eventually, the 1st 
appellant) asked her to vacate the portion since she did not have any male child. 
According to her, a widow inherits her husband’s property whether she has a 
male child or not under Awka custom. On the other hand, the defendants/appel- 
lants contended that the uncle only built mud houses and that 1st appellant built 
the two houses and gave the respondent two rooms to occupy as a tenant at will. 
He claimed to have inherited the entire land as the first and only surviving son 
of their father. Before the action in court, the matter was arbitrated by the Ozo 
Awka Society—the highest dispute settlement body—which ruled in favour of 
the respondent which was upheld by the Supreme Court. According to Ogunbiyi 
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JSC, 

…[the appellants] have admitted that the respondent is the widow of the 
deceased…. On a careful perusal of the totality of the appellants’ pleadings 
therefore, it is obvious that their top most priority was the preservation of 
the age-old, male dominated custom and cultural practices of Awka people 
on inheritance…. The averments are clear vindication of the respondent 
that the appellants’ intention is to disinherit her from the entitlement of her 
late husband’s property…. [T]he complaint…at the trial court was not li-
mited to whether the compound… was partitioned between the father of 
the appellants and the husband of the respondent or whether it remained 
one compound, but rather and more importantly it also raises the question, 
“whether the respondent who has no male child can inherit the property of 
her late husband?” (Anekwe v Nweke, 2014; Also, Mojekwu v Ejikeme, 
2000; Asika v Atuaya, 2008). 

The court endorsed the outcome of the arbitration by Ozo Awka Society. The 
verdict was contained in the evidence of P.W.1 to the effect that “the plaintiff is 
entitled to live in the husband’s compound…. Under Awka custom if a man dies 
without a male child, the wife will not be driven away from her husband’s com-
pound.” (Anekwe v Nweke, 2014). Their Lordships spared no words in con-
demning appellants’ version of the Awka custom. Ogunbiyi JSC’s view is repre-
sentative and deserves extensive quote: 

The custom and practices of the Awka people upon which the appellants 
have relied…is hereby outrightly condemned in very strong terms… Any 
culture that disinherits a daughter from her father’s estate or wife from her 
husband’s property by reason of God instituted gender differential should 
be punitively and decisively dealt with… For a widow of a man to be 
thrown out of her matrimonial home, where she had lived all her life with 
her late husband and children by her late husband’s brothers on the ground 
that she had no male child is indeed very barbaric, worrying and flesh skin-
ning… The impropriety of such a custom which militates against women 
particularly widows, who are denied their inheritance, deserves to be con-
demned as being repugnant to natural justice, equity and good conscience. 

The spirit behind these statements must be commended. The judgment serves 
as a platform for redress for women who suffer abusive acts of discrimination 
from male members of their extended families. However, it is important to point 
out that in the zest to condemn the behavior of the appellant, the court lost sight 
of the fact that it was utilizing an abuse of the custom to condemn the whole. 
Indeed what the Supreme Court did was to endorse the ruling of the Ozo Awka 
Society which had correctly applied the custom in its fullness to the case of the 
respondent. In other words, the court actually upheld a part of the Awka custom 
to the effect that a widow is entitled to reside in matrimonial home while she is 
alive. The court referred to the case of Nzekwu v Nzekwu (1989) to this effect: a 
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widow has a “right of possession of her late husband’s property and no member 
of her husband’s family has the right to dispose of it or otherwise whilst one is 
still alive.” (Anekwe v Nweke, 2014). 

3.4. The Position of the Courts and Some Practical Considerations 

In addition to the normative underpinnings of the judgments of the courts 
above, some practical bases for the relative property rights of the widow or fe-
male children can be found in situations where the widow has no issue and later 
remarries or where her female children leave the natal home because of mar-
riage. In such instances, an absolute right to inherit will be desultory. It could 
create an awkward situation where property is not put to good and economic 
use. Furthermore, the courts are not oblivious of the distinction between self- 
acquired property and those bestowed on a person through partition of family 
property as well as the “family compound” concept or ancestral property to which 
principles of communal land holding would strictly apply. The former are pri-
vate property which may disposed of at will. The latter are not subject to disposi-
tion by any member of the family including a widow. It is this category that male 
members insist are not inheritable in the strict legal sense. Nonetheless, she en-
joys, as Anaekwe’s case indicates, possessory interests over her husband’s hold-
ings for life (Attah, 2015-2016). This fine distinction is recognized in a number 
of customary laws in the South-Eastern Nigeria. For example, in Odiari v Odiari 
(2009), it was established that under the Onitsha customary law of inheritance, 
the eldest son’s right to inherit the Iba (family house) was subject to his mother’s 
(widow’s) right to possession during her lifetime. This was determined by the 
court to include the right to collect rent from other parts of the Iba. The 1st res-
pondent and the other children of the marriage were granted Letters of Admin-
istration over the estate of the deceased to the exclusion of the appellant. The 
appellant did not deny the widow’s right to reside on the 1st floor of the Iba 
along with his other unmarried sisters but it denied her right to the rent of the 
other flats in that building. It also proposed that on the death of the widow, the 
unmarried sisters were to vacate the Iba and reside in another flat in another 
building of the deceased. The respondents’ scheme was in accordance with 
Onitsha Customary Law. The Court of Appeal relying on scholarly works con-
cluded that a widow has a right to possess the family house for life; there was 
therefore no contradiction in the rights of the Appellant and the 1st respondent 
widow. It stated 

Inheritance…enures for ever the right of the inheritor to the inherited prop-
erty while right of possession is identified clearly for the life of the recipient. 
The issue is therefore at what time the right to inheritance commences. It 
commences on the death of deceased subject to the right of possession of 
the widow for her lifetime… In the instant case, it should not be difficult for 
a child of the widow to allow the mother to reside and use the house during 
her lifetime. The right to absolute inheritance of the family house remain(s) 
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with and in the eldest son, the head of the family. It is not contested by the 
respondents that the appellant is the head of family; the issue which arises is 
whether the appellant is to take over possession of (the family house) when 
his mother…still reside(s) therein (Odiari v Odiari, 2009).  

It further held that the right to possession “includes a right to collect rent on 
the premises but does not convey to the widow a right to sell or dispose of any 
part of the property.” (Odiari v Odiari, 2009). 

Furthermore there are some circumstances which statutory intestacy rules and 
customary law may not have contemplated. The courts have astutely disregarded 
what those rules provide in search of pragmatic solutions based on equity. In 
Okonkwo v Okonkwo (2014) the appellant’s only child died in 1986. Her hus-
band had four children by another woman whom the respondents insisted was 
married to the deceased under customary law. Upon the death of the deceased, 
the respondents took over the title documents and the deceased three landed 
properties insisting that customary law should apply to the devolution of the 
deceased’s estate since he had conducted his life in accordance with native law 
and custom and the properties were either family land or should be inherited by 
the deceased first son in trust for his blood relatives including the appellant. The 
trial court applied section 120(1)(b) of the Administration and Succession (Es-
tate of Deceased Persons’) Law (1986) to award only 1/3 of the estate to the de-
ceased’s wife. The counsel to the appellant in his argument on appeal pointed 
out the lacuna and injustice in the above provision to the extent that the law did 
not contemplate a situation where the decedent leaves a wife without any issue 
of the marriage but has children from another woman. In such a case, the child-
ren of the unlawful union will take ⅔ of the estate only to leave the legitimate 
wife with only 1/3 for her life or until she remarries (Okonkwo v Okonkwo; 
Widowhood Law 2005; Obusez v Obusez, 2001). He contended that this injustice 
will be more acute where as in this case, the properties were self-acquired and 
the widow contributed to their acquisition or erection. The Court of Appeal 
agreed. The court held that the deceased could not have been subject to custo-
mary law given that his lifestyle indicated otherwise: he married the appellant 
under the Act; his children were baptized in the church as evidenced by their 
baptismal certificates; and his funeral rites were observed in the church. He had 
thus changed his personal law necessitating that the distribution of his estate 
would be by English law. With regards to the applicable law for distribution, the 
court stated: 

The one third is not even absolute but subject to her life or remarriage 
whichever comes first…. Section 120(1)(b) of the Administration and Suc-
cession (Estate of Deceased Persons’) Law of Anambra State 1991 no doubt 
to the extent that it discriminates or dichotomizes between male and female 
intestate spouses in inconsistent with section 42(1)(a) of the 1999 Constitu-
tion…and to the extent of such inconsistency ought to be void. This is be-
cause by providing that only one third of the estate of the intestate shall go 
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to “the surviving spouse whose interest shall be absolute in the case of a 
husband or for her life or until her remarriage (which ever first occurs) in 
the case of a wife,” the widow is put under great disadvantage particularly 
in the case of this widow who had toiled all these years with her husband 
and invested her life savings in building the estate now in dispute only for 
her to be entitled only to a life interest of one third of the estate and the 
bulk of the residue of two thirds of the estate shall devolve on the children 
of an adulterer who will now enjoy same absolutely. Definitely, since the 
Anambra State Succession Law did not envisage this unwholesome scena-
rio, this court ought to seek for the aid of equity and other legislations that 
will ameliorate the hardship of the provisions of section 120 of (the law) in 
order to do justice to a childless widow like the appellant (Okonkwo v 
Okonkwo, 2014).  

And it did. It called in aid the provisions of section 4(3) of the Widowhood 
Law of Anambra State 2005, (prohibiting forceful dispossession of matrimonial 
property), Obusez v Obusez, section 36 of the Marriage Act 1914 and the Sta-
tutes of Distribution 1670 and 1685 as modified by the Intestates Estates Act 
1890, para 4 (entitling a widow to one half of the decedent husband’s estate) to 
award half the estate absolutely to the appellant. More recently, the courts have 
upheld the rights of widows to sue and protect the properties of their deceased 
from waste and intruders (Kolade v Ogundokun, 2017; Mohammed v Klargester 
(Nig) Ltd, 2002; Ruthlinz Inter’l Invest. Ltd v Stella Ihebuzor, 2016; Airtel Net-
works Ltd. v George, 2015; Johnson v Ogunbi, 1980; Okonyia v Ikengah, 2001). 

On the whole, even though some do not agree (Durojaiye, 2013), it can be said 
that courts score a pass mark in protecting women from forced eviction in the 
face of abusive behaviour. Nonetheless, the judgments are not all-cure as they 
could become ineffective in protecting women in other situations not within the 
purview of the rules set forth in the cases. 

3.5. What the Judgments Have Not Contemplated 

Despite these interesting judgments, can it be said that the court have done 
enough? It is our view that the approach of a number of scholars reviewed above 
has its merits which these judgments have neither contemplated nor captured. 
These focus on the status and ramification of possessory rights in the face of fu-
ture events. The first situation is the case of disposition of the property subject of 
a woman’s possession or life interest. One observable economic and demographic 
behaviour is rural-urban migration resulting in expansion of cities due to in-
creasing population. A result of this is that more and more rural communities 
are merging with cities as housing needs of the urban population increases. One 
outcome of this is that the commercial value of land is enhanced and communi-
ties realizing the advantages of land commercialization are demystifying the aura 
of the once revered cultural structures of land holding. In some places, com-
munal and family lands have been partitioned and sold out to companies and 
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individuals for “developmental” purposes. In some instances, where family mem-
bers no longer reside in their rural zones, the homestead or family compound 
which was regarded as sacred have been disposed of. In this setting, insisting 
that women retain only possessory rights of use will smother their economic 
welfare. They should be able to share in the proceeds of sale as equal members of 
family. Secondly, the 1999 Constitution clearly preserves the right of citizens to 
acquire and own immovable property in any part of Nigeria, and only permits 
the compulsory acquisition of moveable and immoveable property under a legal 
regime that ensures the prompt payment of compensation and access to justice 
for the person claiming compensation (sections 43 and 44). The Land Use Act 
1978 allows expropriation for overriding public interest which includes pubic 
purposes (section 28). The compensation regime under section 29 the Act is se-
gregated. A distinction is drawn between “holder” and “occupier” for the pur-
pose of compensation. The structure of the regime is such that in some in-
stances, both the holder and occupier are entitled to compensation for their un-
exhausted improvements and in other instances only the holder or occupier is 
entitled. The implication is that if a woman upon intestacy is deemed not to have 
any proprietory interest, but regarded only as a “user” she may not qualify to re-
ceive compensation either as holder or occupier as the family could present a 
corporate front in the event of expropriation. It is imperative that the “posses-
sory life interest” which courts have endorsed for women in the circumstance of 
intestacy should be interpreted in harmony with the strict feminist approach. In 
that case, she will be a “holder” or a titled “occupier.” 

4. Conclusion 

It appears from scholarly views sampled in this study that feminist responses to 
forced eviction assess inheritance customs with the gauge of universal and abso-
lute interpretations of internationally and constitutionally accepted human rights 
norms and standards such as equality, non-discrimination and full property rights 
for all. They however ignore the need to identify the true rules of customary law 
that may actually be beneficial to women in the inheritance context. Yet we have 
argued that this approach may become useful for women in situations of urba-
nization and expropriation. The courts on the other hand have sought to dis-
cover the true customary rules on a case by case basis and have preferred to ap-
ply them in resolving issues of forced eviction involving women. The result is 
that the courts preserve family/communal rights while giving women possessory 
rights. We have argued that this approach is beneficial for all involved and pro-
tects women’s housing rights to a large extent. Moreover, the position of the 
courts appears certain. There is no doubt that law cannot ask or answer all the 
questions which may usually be raised about a people’s cultural behaviour. In-
deed, norms and tenets which guide cultural behaviour are unwritten and in-
grained in the minds of those guided by them so that it is difficult for law to le-
gislate on those aspects. Nonetheless, human rights precepts and laws founded 
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on them are important in protecting individuals from abusive behaviour and can 
provide important reference points for redress. It is possible that over time legal 
prescriptions can affect cultural attitudes to the behaviour legislated against. On 
this footing we suggest that constitutionally, the right to housing should be ele-
vated to a first generation right but local authority bye-laws should legislate 
against forced eviction upon intestacy, providing an enforcement role for tradi-
tional institutions closest to the people. 
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