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Abstract

In contemporary times, the value of international commercial transactions in
goods services has increased alongside globalisation and consequently trans-
lated on the flip side to increased prospects of commercial disputes. Although
litigation through the court processes has hitherto been the default mecha-
nism for the resolution of commercial disputes, it is manifestly clear that in
the present era of globalisation and digital age, it is not always the most effec-
tive and efficient way of dealing with commercial disputes. In Africa, arbitra-
tion has gained traction and increasingly used to resolve international com-
mercial disputes within and outside the continent. Regardless of its inherent
strengths, international commercial arbitral awards are enforceable only
through the domestic legal systems and to the extent that the arbitral awards
are compatible with national laws and standards including public policy. In
view of the foregoing, this work undertakes, from a comparative perspective,
an in-depth analysis of the public policy exemption to the enforcement of ar-
bitral awards in Nigeria. The significance of this research that concentrates
on the public policy exception to the recognition and enforcement of for-
eign arbitral awards in Nigeria, as against other aspects of international
commercial arbitration, is because the recognition and enforcement of for-
eign arbitral awards are the most important and crucial part of the whole
process of international commercial arbitration. It also intends to analyse
public policy defence as articulated in several enforcement conventions and
laws, particularly the New York Convention on Recognition and Enforce-
ment of Arbitral Award, the UNCITRAL Model Law on International Com-
mercial Arbitration and the Nigerian Arbitration and Conciliation Act.
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and Enforcement

1. Introduction

In contemporary times, the value of international commercial transactions in
goods services has increased alongside globalisation and consequently trans-
lated on the flip side to increased prospects of commercial disputes. There is
no gainsaying the fact that due to considerable increase of international busi-
ness transactions, commercial disputes are also on the increase. Although litiga-
tion through the court processes has hitherto been the default mechanism for
the resolution of commercial disputes, it is manifestly clear that in the present
era of globalisation and digital age, it is not always the most effective and effi-
cient way of dealing with commercial disputes.

As such, the weaknesses in litigation as a means of resolving commercial disputes
have given rise to alternative dispute resolution mechanisms such as arbitration
which has been in ascendance as the global mechanism of choice for resolving com-
mercial disputes over litigation mainly due to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the New York Convention), which
has greatly eased the enforcement of foreign arbitral awards. In general terms, arbi-
tration may be described as a method to resolve any disputed issue between the rela-
tionships of concerned parties on the basis of a predetermined arbitration agreement
and led by an arbitrator or arbitrators, who derive their authority by special agree-
ment between the parties to a dispute. In other words, arbitration is a procedure in
which a submitted dispute is derived from the agreement of the parties based on an
arbitration clause that defines the cause of action jointly predetermined by the par-
ties to resolve potential disputes arising from the trade relationship.

Despite the initial objection to international commercial arbitral process be-
cause its rules and procedures conflicted significantly with national laws and rules,
it has in recent years, emerged to be one of the most user friendly mechanisms for
resolving international commercial disputes. In the continent of Africa, arbitration
has gained traction and increasingly used to resolve international commercial dis-
putes within and outside the continent. It has also facilitated inter-regional global
business climate and trade and ultimately served as essential mechanism for
efficient disposal of disputes arising out of and between business transactions.

Regardless of its inherent strengths, international commercial arbitral awards
are enforceable only through the domestic legal systems and to the extent that
the arbitral awards are compatible with national laws and standards. As such, the
scope of international commercial arbitration is limited because it grants coun-
tries the discretionary authority to decline enforcement or recognition of foreign
awards (Graham, 1987). Similarly, the enforcement of arbitral awards neverthe-
less, depends deeply on domestic legal mechanism of member states in which

case domestic courts can refuse the enforcement of international arbitral awards
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if such enforcement would be contrary to their public policy (Sheppard,2004).

In Nigeria for instance, whereas the default mechanism for resolving disputes,
including trade disputes is through the court processes, the trend is gradually
changing with the courts overwhelmed with variety of cases and the protracted
turnaround time it takes a commercial dispute to emanate from the High Court
and graduate to the Court of Appeal and ultimately subjected to the final adju-
dication of the Supreme Court. As the world’s 7™ largest oil reserves Nigeria is
an important business hub on the African continent.

On average, it takes 454 days to enforce through the courts. With the nation’s
importance as a vastly growing global economy and one of Africa’s leading in-
ternational business and trade nations, this long waiting time for the resolution
of disputes through the courts negatively effects business interests and investors’
confidence. It is no longer news in Nigeria that by the time a commercial dispute
is transported from the bottom to the apex of the court hierarchy in Nigeria, the
subject of the dispute and the outcome of the case might be worthless to the
party in whose favour the matter was determined. Consequently, it has become
expedient for commercial disputants in Nigeria to seek expeditious forms of
dispute resolution by inserting arbitral clauses in their contract with the aim of
referring disputes arising out of the contract or transaction to a forum for alter-
native dispute resolution.

As a significantly more private, more consensual, and expedited alternative
compared to standard court processes, arbitral agreements and awards are osten-
sibly easier to enforce. But in practice, this is not always the case because after suc-
ceeding in arbitrating a dispute, the enforcement of such arbitral awards at the na-
tional level are often fraught with challenges, including for reasons of public policy
considerations raised by relevant states. In view of the foregoing, this work under-
takes, from a comparative perspective, an in-depth analysis of the public policy
practice as exemption to the enforcement of arbitral awards in Nigeria. The signi-
ficance of this research that concentrates on the public policy exception to the
recognition and enforcement of foreign arbitral awards in Nigeria, as against other
aspects of international commercial arbitration is because the recognition and en-
forcement of foreign arbitral awards are very, if not the most important and cru-
cial part of the whole process of international commercial arbitration.

On the other hand, the success and failure of international commercial arbi-
tration are eventually measured by post-arbitral proceedings dealing with the
recognition and enforcement of foreign arbitral awards. This is because, interna-
tional commercial arbitration would not be said to be successful if the award
rendered could not be recognized and enforced in Nigeria or elsewhere. It is the
expectation of the authors that this work would contribute to knowledge and
provide a deeper understanding of the similarities and dissimilarities between
Nigeria and other related jurisdictions. This work is also valuable and will con-
tribute ultimately to the effectiveness of the enforcement of foreign arbitral

awards in Nigeria.
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Relying on the contemporary normative framework of commercial arbitration
and the benefits of arbitral awards over litigation in globalized and intercon-
nected economy, this work will examine through a comparative perspective the
public policy defence applied in some jurisdictions, including Nigeria to refuse
recognition and enforcement of foreign arbitral awards. It also intends to analyse
public policy defence as articulated in a number of enforcement conventions and
laws, particularly the New York Convention on Recognition and Enforcement of
Arbitral Award, the UNCITRAL Model Law on International Commercial Arbi-
tration and the Nigerian Arbitration and Conciliation Act.

Noting that public policy is a controversial term in commercial arbitration
and subject to discrepant interpretation and application, this work will endeavor
to calibrate the fluid definition of public policy, the fact that different states have
different meanings and interpretation of what is public policy and finally the
fact that whereas the enforcement of an arbitral award may be refused in one
country because of public policy considerations, it may be enforced in another
country, even though both countries are Contracting Parties of relevant norma-
tive frameworks.

This work postulate and conclude that although Nigeria and other countries
have interpreted the public policy defence in an expansive and possibly protec-
tionist manner to refuse enforcement, this is not a trend that is gaining traction.
Rather, the restrictive and pro-enforcement definitions of public policy espoused
by most countries, particularly the United Kingdom and India is effectively un-
dermining the potency of the public policy defence as a means of refusing en-

forcement of foreign arbitral awards.

2. Normative Framework for Commercial Arbitration

The normative foundations of international commercial arbitration emerged
during the second half of the twentieth century governed by multiple levels of
legal regimes and various national legal systems. The global normative frame-
work for international commercial arbitration is predicated on the Geneva Proto-
col of 1923 and the Geneva Convention of 1937 (Born, 2011). Noting the weak-
nesses of the 1927 Geneva Convention, the international Chamber of Commerce
(ICC) advocated for the adoption of another international arbitration instrument
to replace the 1927 Convention (Gaillard & Savage, 1999). In 1958, the Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards, com-
monly known as the New York Convention was adopted.

Article I (1) of Convention provides that the application of the Convention
shall relate to recognition and enforcement of arbitral awards that are made in
the “territory” of a state “other than the state where the recognition and en-
forcement of such awards are sought”. The second of this provision further pro-
vides that the Convention shall apply to arbitral awards “not considered” as do-
mestic awards in the State where their recognition and enforcement are sought.

Providing universal enforceability of arbitral awards, the adoption of the New
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York Convention is a significant milestone in the history of international com-
mercial arbitration because it became a universal constitutional charter for
international arbitral procedure, and enabled arbitral tribunals and national
courts to develop efficient means for enforcing international arbitral awards and
agreements (Baykitch & Hui, 2008).

As one of the most ratified international conventions, the New York Conven-
tion not only deals in parallel with recognition and enforcement but it en-
trenched recognition and enforcement of foreign and non-domestic awards in
countries where arbitral awards are sought (Gaillard & Savage, 1999). Coming
into force at a time of growing importance of international arbitration as a
means of settling international commercial dispute, and being one of the most
important steps towards a uniform system of international arbitration, the New
York Convention created a unique, autonomous and distinct global normative
framework governing international commercial arbitration. It seeks to provide
common legislative standards for the recognition of arbitration agreements and
court recognition and enforcement of foreign and non-domestic arbitral awards.
Requiring Contracting States to ensure that foreign arbitral awards are granted
due recognition and enforcement in the same way as domestic arbitral awards, the
principal aim of the Convention is to ensure that both foreign and non-domestic
arbitral awards are implemented by contracting states.

The New York Convention was complemented by the United Nations Commis-
sion on International Trade Law (UNCITRAL MODEL LAW), which provides
universal enforceability of awards to make sure that foreign and non-domestic ar-
bitral awards will not be distinguished and discriminated against (Baykitch & Hui,
2008). It obliges member states to guarantee that such awards are recognized and
enforced in the same way that domestic awards are enforced.

Whereas other relevant regional and international conventions and national
statues contributed to the consolidation of global arbitral processes, the role of
national legislations and domestic courts were inestimable in expanding and
consolidating arbitral awards and thus provide the jurisprudence within which
international arbitration was implemented at the domestic levels. Among these
differentiated levels of national and international normative governance of arbi-
tration, the national legal systems are at the epicenter and hold a unifying posi-
tion for international commercial arbitration. This is the case because national
legal systems domesticate arbitral conventions and determine in practice, the
extent and effect of any arbitral agreement and awards.

While the national and international arbitration frameworks standalone indi-
vidually, they are nevertheless inter-related and mutually reinforcing. This is
because, international arbitration agreement will only be effective in the local
context, to the extent of the scope granted to it by the national frameworks
(Born, 2011). As such, the independence of international commercial arbitration
from national legal systems is not in absolute terms because, in realty, interna-

tional commercial arbitration heavily leans on the national legal systems.
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2.1. Commercial Arbitration in Nigeria

At the national level, the first Arbitration statue in Nigeria is the Arbitration Or-
dinance 1914 which was re-enacted as the Arbitration Ordinance Act Cap 13,
Laws of the Federation of Nigeria and Lagos, 1958. The 1958 Act did not make
reference to international arbitration and was as such limited to domestic arbi-
tration only (Isau, 2013). It was not until 1988 that the first indigenous statute
on Arbitration, known as the Arbitration and Conciliation Decree 1988 was
enacted and reenacted in 2004 as the Arbitration and Conciliation Act (ACA)
Cap A18 Laws of the Federation of Nigeria (2004). The ACA was the first
UNCITRAL Model law based provision in Africa and contains 4 parts of provi-
sions listed in section 1 to 58 (Asouzu, 2001).

On the other hand, Nigeria has ratified the International Centre for settlement
of Investment Disputes Convention in 1965 and domesticated it through the In-
ternational Centre for Settlement of Investment Disputes (Enforcement of
Awards) Act 1967. It is also a party to regional conventions regarding the recog-
nition and enforcement of arbitral awards including the Economic Community
of West African States (ECOWAS) Energy Protocol, which under article 26 pro-
vides for disputes arising from contracting states and investors to be settled by
the International Centre for Settlement of Investment Disputes.

Opverall, there is no gainsaying the fact that the ACA generally applies to in-
ternational arbitration in Nigeria. It applies to both being both domestic and in-
ternational arbitration proceedings and to all arbitrations which hold a seat in
Nigeria or have been agreed by the parties to be governed by ACA. As a Con-
tracting State and signatory of some other regional Conventions concerning the
recognition and enforcement of arbitral awards, the New York Convention pro-
vides in Nigeria the enabling framework for ensuring common legislative stan-
dards for the recognition of arbitration agreements and enforcement of foreign
arbitral awards.

It also encourages and entrenches in Nigeria due recognition and enforcement
of arbitral awards on the same strength as domestic arbitral awards and further
seeks to ensure that foreign and non-domestic arbitral awards are not discrimi-
nated against in Nigeria. Despite being a Contracting State, the New York Con-
vention was domesticated in Nigeria through Schedule 2 to the Arbitration and
Conciliation Act 1988 Cap. A18 Laws of the Federation of Nigeria 2004.

The 1988 ACA, congregates both the provisions of the New York Convention
and the UNCITRAL Model Law and provides a unified legal framework for the
fair and efficient settlement of commercial disputes by arbitration and concilia-
tion. It also makes applicable in Nigeria any award arising out of international
commercial arbitration and made pursuant to both Conventions. Under Article
48(a)(i) and Article 52(a)(i), parties to the arbitration agreement in Nigeria must
have pre-requisite legal capacity under the law applicable. Its purport is that in
other for an arbitration to be valid and recognized in Nigeria, it must be deemed

valid under the laws of the nation or to the laws selected by the parties.
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Accordingly, parties to an arbitration in Nigeria are free to choose either the
New York Convention or the UNCITRAL Model Law as the law governing the
proceedings, but where they have not predetermined the law, the arbitral pro-
ceedings will be governed by ACA. In any case, under Section 15(1) and (2) of
ACA, the party’s autonomy is applicable only to the extent that they do not con-
flict with statutory restrictions in the country.

As a federal State, both state and federal governments can legislate therefore
allowing for the existence of arbitration laws by individual states of the federa-
tion. As a general rule and pursuant to Section 1 of the ACA, the basic legal re-
quirement in Nigeria for an arbitral agreement is that the agreement must be in
writing or be contained in a written document which has been signed by both
parties. Additional legal requirements provided in the ACA for a valid arbitra-
tion agreement, include more universally familiar articles, namely article 48 and
52 of the ACA, which elaborates that an arbitral agreement must be in relevance
to a dispute capable of settlement by arbitration under the provided laws of Ni-
geria.

Section 52 of the ACA sets out the legal requirements for enforcement of ar-
bitral award including that it must not be contrary to public policy. Also, an ar-
bitral award is final and binding and can only be challenged on limited grounds
as stipulated in ACA including the recognition or enforcement of the award is
against public policy of Nigeria. Beyond these, an award cannot ordinarily be
challenged in substance.

On the other hand, Nigerian courts are favorably inclined to enforcing arbi-
tration agreements and have held in the case of C.N. Onuselogu Ent. Ltd. v.
Afribank (Nig.) Ltd. that once there is a voluntary agreement to submit, arbitra-
tion is a good and valid alternative dispute resolution mechanism. According to
Section 4 and 5 of the ACA, where there is an arbitration clause in a contract
which is the subject of court proceedings, a party to the court proceedings may
promptly raise the issue of an arbitration clause and the courts will stay pro-
ceedings and refer the parties to arbitration.

This was the ratio in the case of 7ransnational Haulage Limited v. Afribank
Nigeria Plc & Anor. In Niger Progress Ltd. v. N.E.I. Corp. the Supreme Court
followed section 5 of ACA, which gives the court the jurisdiction to stay pro-
ceedings where there is an arbitration agreement. Similarly in the case of M. V.
Lupex V. N.O.C, the Supreme Court held that it was an abuse of court process
for the respondent to institute a fresh suit in Nigeria against the appellant on the
same dispute during the pendency of the arbitration proceedings in London.

Even though the ACA did not stipulate any particular subject matter that may
not be referred to arbitration, not all disputes are necessarily arbitrable as the
question of whether or not a dispute is arbitrable is therefore left for interpreta-
tion by the courts. In the case of Ogunwale v. Syrian Arab Republic the Court of
Appeal held that the test for determining whether a dispute is preferable to arbi-

tration is that the dispute or difference must necessarily arise from the clause con-
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tained in the agreement. Regardless, as with other jurisdictions, non-commercial
and non-civil matters are not arbitrable and not all arising disputes are arbitra-
ble. Further support is shown in section 57(1) of the ACA which defines arbitra-

tion as a commercial arbitration.

2.2. Enforcement of Commercial Arbitral Awards

Contracting Parties to an arbitration have a legitimate expectation that their
disputes will be resolved and the autonomy of their contracts respected and en-
forced by the courts. After an arbitral tribunal renders an award, it cannot be
enforced by the same tribunal, but rather through separate proceedings at the
country where the award debtor has sufficient assets to satisfy the award. This is
because arbitral awards are not self-executing like national court judgments.
Enforcement of arbitral awards is regulated by Article III of the New York Con-
vention and transfers recognition and enforcement of foreign arbitral awards to

national courts. It provides that:

Each Contracting State shall recognize arbitral awards as binding and en-
force them in accordance with the rules of procedure of the territory where
the award is relied upon, under the conditions laid down in the following

articles.

Similarly, Article IV sets out the conditions to be fulfilled by a party seeking
enforcement of an award falling within the scope of the New York Convention.
It stipulates that an applicant for enforcement is to produce the original award
or a duly certified copy and the original arbitration agreement or a duly certified
copy thereof. In fulfilling these conditions, the party seeking enforcement is to
produce prima facie evidence entitling it to obtain enforcement of the award. It
is then up to the other party to prove that enforcement should not be granted on
the basis of the grounds (Adekoya, 2015).

Other than the New York Convention, another relevant international instru-
ment for the enforcement of arbitral awards is the UNCITRAL Model Law on
International Commercial Arbitration (1985). It was adopted as a model or uni-
form law to revise the New York Convention and harmonize the enforcement
arbitral awards. Attempting to obliterate existing obstacles to the recognition
and enforcement of arbitral awards, the UNCITRAL simplified the arbitration
progress with its rules widely accepted in many jurisdictions. It created uni-
form rules to eliminate local peculiarities which make international consisten-
cy impossible in certain areas of law. The UNCITRAL Model Law has under-
gone a revision in 2006 to introduce new features and improve its legislative
framework.

Article 35 and 36 of the UNCITRAL Model Law provides for the recognition
and enforcement of arbitral awards irrespective of the country in which it was
made and also provides grounds for refusal to enforce an arbitral award. Noting
that an arbitral award is not self-executing like court judgments, they cannot be

enforced by the courts that make the pronouncement, rather, through separate
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proceedings at the jurisdiction, national or international where the award debtor
has sufficient assets to satisfy the award.

This is because arbitration is a transnational dispute resolution mechanism
based on the understanding that the scope of an arbitral tribunal in international
commercial arbitration is not a local court of a particular country that is limited
to a single country. According to Article III of the New York Convention, arbi-
tral awards shall be enforced in accordance with the rules of procedure of the
territory where the award is relied upon. Consequently, the enforcement of for-
eign arbitral awards is national in orientation and subject to the rules of proce-
dures of country of enforcement, including grounds such as public policy. But
where there is no reason to refuse enforcement of an award, then a domestic
Court is enjoined to issue a decree or court order for enforcement in favour of
the Applicant upon the lodging of the original or certified copy of the arbitral
award and arbitration agreement in court.

Regardless of the enforceability of arbitral awards under Article V (2) (b) of
The New York convention, there are express exceptions whereby a foreign arbi-
tral award is not enforceable either by the defendant party or a national court by
own notion’ (Roy, 1994). In that case, the party challenging or resisting en-
forcement in whole or part of an award has the responsibility to prove why the

award should not be enforced based on the grounds provided in Article V.

2.3. Arbitral Enforcement in Nigeria

As has been hitherto mentioned, Nigeria domesticated the New York Conven-
tion through the introduction of the Second Schedule of the Arbitration and
Conciliation Act 1988 Cap A18 Laws of the federation of Nigeria 2004, and as
such foreign arbitral award can be enforced in Nigeria pursuant to the ACA, the
New York Convention or the UNCITRAL Model Law because arbitral awards
allowed judgments under section 2 of the ACA. According to Order 52 rule 17 of
the Federal High Court Civil Procedure Rules,

Where an award is made in proceedings on an arbitration in a foreign ter-
ritory to which the foreign Judgment (Reciprocal Enforcement) Act ex-
tends, if the award was in pursuance of the law in force in the place where it
was made; it shall become enforceable in the same manner as a Judgment
given by a court in the place and the proceedings of the Foreign Judgments
(reciprocal Enforcement) Act shall apply in relation to the award as it ap-

plies in relation to a Judgment given by that court.

Enforcement of arbitration in Nigeria is governed by the ACA especially Sec-
tion of 51 which grantees the recognition of an award regardless of the jurisdic-
tion in which it was granted. Also under Section 32, parties seeking an award
must provide the courts at the point of application for enforcement with relevant
documents including duly authenticated original award or a certified copy; a
copy of the original arbitration agreement or a certified copy; and a duly certi-

fied translation in the English language of the award if the award was not

DOI: 10.4236/blr.2021.121016

274 Beijing Law Review


https://doi.org/10.4236/blr.2021.121016

U. P. Emelonye, U. Emelonye

granted in the English language.

This position of the law is elucidated in the case of Ebokam v. Ekwenibe,
where the court of appeal listed additional requirements for parties seeking rec-
ognition and enforcement under the New York Convention. The preliminary
step in the enforcement of commercial arbitral awards in Nigeria is first and
foremost the registration of the award under the Foreign Judgment Act which
allows for a six-year time period for the enforcement and recognition of a
foreign judgment. It is common knowledge that since not all arbitral awards are
accepted in good faith, its enforcement is prone to challenges in most countries
including in Nigeria. According to Order 39 Rule 4 of the High Court of Lagos
State Civil Procedure Rules, a party seeking to enforce or even set aside an arbi-
tral award can do so with a notice accompanied with an affidavit validating the
award. Lagos is the most developed state with arbitration laws and thus has be-
come the centre for arbitration in Nigeria.

Bearing in mind that parties to an arbitration agreement are not seized with
the assistance of a process servers as is the case in national courts and recogniz-
ing that the effectiveness of international arbitration depends to a large extent on
its enforceability, it becomes necessary for the award creditor to seek enforce-
ment of the award at the place where the award debtor has assets which can sa-
tisfy the judgment of the award. In seeking such recognition and enforcement,
national courts are granted wide latitude to enforce of arbitral awards or do oth-
erwise.

As a member state of the Common Wealth of nations, foreign awards may
also be enforced in Nigeria through the Reciprocal Enforcement of Judgments
Act 1922, which was created to ensure fluidity in registration and enforcement of
court judgments obtained in the United Kingdom, including arbitral awards, so
long as the award is enforceable in the country in which the award was handed
down. It is important to note however that it was established in the case of
Macaulay v R.Z.B. of Austria that only superior court judgments from these
countries are to be recognised and enforced in Nigeria. Similarly, the disposition
of the courts in relation to the enforcement of arbitral awards in Nigeria was also
exhibited in the case of Ras Pal Gazi Construction co, Ltd vs F.C.D.A, that “It is
very clear and without any iota of doubt, that an arbitral award made by an arbi-
trator to whom a voluntary submission was made by the parties to the arbitra-
tion, is binding between the parties”.

Since foreign judgments in Nigeria are additionally regulated by the Foreign
Judgments (Reciprocal Enforcement) Act, Cap F35, Laws of the Federation of
Nigeria, 2004, courts in Nigeria are to recognise and enforce arbitral awards in
the absence of any deliberating factors and convincing grounds for setting aside
the awards. For a foreign award to be recognised in Nigeria, relevant parties
must adduce evidence showing that the award was registered in the country of
origin. This is emphasized in the case of Tulip v Noleggioe.

The conditionality of reciprocity of arbitral enforcements is not a prerequisite
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to the enforcement of an arbitral award. In Topher Inc v Edokpolor, the court
held that:

A party is not prevented from suing upon a foreign judgment regardless of
whether there is a reciprocal treatment in the country where it is obtained,
if no order is made under section 124 to modify that position ... A suit
brought upon a foreign award ought not to be struck out merely on the
ground that there must be a treaty guaranteeing reciprocal treatment in the

country where it was made or an Order in Council to that effect.

3. Public Policy Exemption of Arbitral Awards

Whereas the New York Convention and other related conventions govern rec-
ognition and enforcement matters and were enacted to guarantee the interna-
tional respect necessary for domestic courts to enforce private foreign arbitral
awards, the situation is that international arbitral agreements contain certain
exceptions under which the courts may legally refuse to enforce a foreign arbitral
award. One of such exemptions is the public policy. The meaning of the public
policy exception to the enforcement of arbitral awards depends heavily on the
courts own motion of what composes “public policy”.

Accordingly, the New York Convention contains a public policy exception
that permits domestic courts to refuse to enforce a foreign arbitral award if the
award violates the public policy of the nation in which enforcement is sought.
This ground of refusal is provided based on article V (2)(b) of the New York
Convention, which provides that “ Recognition and enforcement of an arbitral
award may be refused if the competent authority in the country where recogni-
tion and enforcement are sought finds that: (b) The recognition or enforcement
of the award would be contrary to the public policy of that country.”

The public policy provision of the Convention has generated much attention
and debate probably because it was on the one hand left for the local courts of
the country of enforcement to decide and on the other hand because there is no
clear codification of any specific group of issues that should be regarded as pub-
lic policy applicable. Compared to all other ground provided under the Conven-
tion on which enforcement of foreign arbitral awards can be refused, the public
policy ground is highly susceptible to abuse because of its imprecise definition
and the fact that what constitutes public policy differs from one country to
another

Public policy has been known as “multi-faceted”, “open-textured and flexible”
with “various guises” and hence a “vast variety in the vocabulary and ambigui-
ties”. The legislatures and courts are, reasonably, hesitant to describe public pol-
icy thoroughly. Public policy defense as an estoppel against the enforcement of
arbitral awards could be raised by the party contesting the enforcement or by the
courts of the host country on their own volition (Cole, 1986).

On the other hand, the UNCITRAL Model Law also contains elements of

public policy exemptions to the effect that international arbitral awards are valid
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subject to a certain annulment grounds for foreign arbitral awards. These grounds
are similar to the defense of public policy exemption contained in the New York
Convention (Born, 2011). It provides in Art 34 that “public policy” can be a
ground for setting aside an award by the courts at the seat of the arbitration and a
ground for refusing recognition and enforcement of a foreign awards.

While Article V.2(b) of New York Convention and Article 36 of the
UNCITRAL Model law refer to the public policy of the state in which enforcement
is sought, there was no attempt in both instruments to harmonize the definition or
application of the term “public policy”. Arguing that public policy as used in
both the Model Law and the New York Convention extend to fundamental prin-
ciples of law and justice in substantive as well as procedural respects, both con-
ventions adopt a broad interpretation of the public policy exemptions which are
capable of undermining the strength and the effectiveness’ of both instruments
and in turn casts doubts on their effectiveness.

The public policy provision in the Model Law and the New York Convention
has generated heated academic debates and disagreement than any other provi-
sions of both conventions. It could be argued that this could be linked to the fact
that the application of the public policy exemption is subject to the determina-
tion and interpretation of local courts of the country of enforcement. Converse-
ly, the controversy revolving on the issue of public policy could because there is
no codification of any specific group of issues that should be regarded as public
policy applicable to foreign arbitral awards under the Convention and Model
Law.

Arguing that the public policy referred to in Article V 2(b) of the Convention
is that of the enforcement country, the public policy of the seat of arbitration if
different from the country of enforcement does not have any relevance in the
public policy that is contemplated in the Convention and Model Law. As much
as the wordings of the Model Law and New York Convention on public policy
are clear, some school of thought still postulate that the public policy that is be-
ing contemplated is not the domestic public policy of enforcement country, but
an international one (Racine, 1999). These protagonists believe that if the public
policy contemplated is international, then there would not be undue interference
in the enforcement of foreign arbitral awards by the judicial authority of the en-
forcement country on the basis of public policy. For instance, the recommenda-
tion of International Law Association Committee on International Commercial
Arbitration (Mayer et al., 2002),

The expression “international public policy” is used in these Recommenda-
tions to designate the body of principles and rules recognized by a State,
which, by their nature, may bar the recognition or enforcement of an arbi-
tral award rendered in the context of international commercial arbitration
when recognition or enforcement of said award would entail their violation
on account either of the procedure pursuant to which it was rendered (pro-

cedural international public policy) or of its contents (substantive interna-
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tional public policy).

The Committee further recommended that the principles to be taken into ac-
count by a court in the determination of public policy should be those consi-
dered fundamental within its own legal system, rather than those relating to the
context of the law governing the contract, the law of the place of performance of
the contract or the law of the seat of arbitration.

Despite the Model Law and the New York Convention, other conventions
provide public policy exemptions. For instance, the 1927 Geneva Convention
stated in Article 1(e)) “that an award would be enforceable unless contrary to the
public policy or to the principles of the law of the country in which it is sought
to be relied upon. Similarly, the 1975 Panama Convention makes reference to
the “public policy exception of that State”. Also, the 1979 Montevideo Conven-
tion, the 1983 Riyadh Convention and the Amman Convention all provide that
enforcement may be refused if the award is “contrary to public policy or good

morals of the signatory State where enforcement is sought”.

Application of Public Policy Exemption in Nigeria

At the national level, public policy exemption is found in a number of national
legislation in varying and considerable degrees. Although neither the Arbitration
and Conciliation Act nor the courts in Nigeria have explicitly defined the con-
cept of public policy, it is generally at the root of the defense of illegality and
connotes breach of Nigerian law or State policies. According to Sections
48(2)(b)(ii) and 52(2)(b)(ii) of ACA, public policy as a major ground for setting
aside or refusing the enforcement of an arbitral award in Nigeria. Under Section
48 (b)(ii) of the Arbitration and Conciliation Act, the court may set aside an ar-
bitral award if the court finds that the award is against public policy of Nigeria
or that the recognition or enforcement of the award is against public policy or
recognition or enforcement of the award would be contrary to the public policy
of that country.

In Nigeria, arbitration is effective alternative dispute resolution mechanism
available to courts under the relevant rules of procedures. This positive approach
of Nigeria courts to the application of public policy exemptions in Nigeria was
elucidated in the case of Onuselogu Ent. Ltd. v. Afribank (Nig.) Ltd, where the
court held that arbitral proceedings are not to be taken lightly by the parties or
the counsel, but rather should be recognised as a means of resolving disputes.
Where an arbitration clause exists in a contract undergoing court proceedings,
the case has been, a party can raise the issue of the arbitration clause and the
proceedings will be promptly stayed and referred to arbitrations by the courts,
such as in the case of Transnational Haulage Limited v Afribank Nigeria Plc &
Anor.

Similarly, in Niger Progress Ltd. v. N.E.I. Corp, the courts relied on Article 4
and 5 of the ACA to state the court has jurisdiction to stay proceedings where

there is an arbitration agreement. Furthermore and reinforcing fair and pro-
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cedural arbitral process, the court in M.V. Lupex v. N.O.C, held that it would
be an abuse of the court process for the respondent to institute a fresh suit in
Nigeria against the appellant body on the same arbitral dispute that was ongo-
ing in London. At the state level and based on section 6(3) and section 21 of
the Lagos State Arbitration Laws 2009, courts in Nigeria are permitted to make
interim orders and reliefs in other to preserve the rights of the parties pending
an arbitration. This is coupled with article 13 of the ACA which gives the arbi-
tral tribunal power to make interim orders before or during the arbitral pro-
ceedings.

In Soleimany v. Soleimany, breach of public policy could be procedural in
nature and manifest in the case of fraud in the composition of the tribunal,
breach of natural justice, lack of impartiality, lack of reasons in the award, ma-
nifest disregard of the law, manifest disregard of the facts, annulment at place of
arbitration. Alternatively, it could be substantive in the form of breach of man-
datory rules, fundamental principles of law, actions contrary to good morals and
national interest/foreign relations, etc.

In regard to conducting arbitration and enforcing arbitral awards in the
country, Nigeria contains a handful of arbitration institution and centres. One of
the most prominent institutions is the Lagos Court of Arbitration. This centre
acts as the nation’s main international centre for arbitration and trade. The La-
gos Court of Arbitration (LCA) is an independent International Centre for the
resolution of commercial disputes, established under the Lagos Court of Arbi-
tration Law No. 17 2009.

4. Comparative Perspective of Public Policy
Exemption of Arbitral Awards

For purposes of the comparative analysis of the application of public policy in
the enforcement of arbitral award so as to better understand the context and
practice in Nigeria, few countries that share similar legal system in Nigeria and
drawn from multiple continents will be considered. Chief amongst these coun-
tries is the United Kingdom from where Nigeria derived its independence and
inherited its legal systems.

United Kingdom is a Contracting Party for the New York Convention subject
to the “reciprocity” reservation and is governed at the domestic level by the Ar-
bitration Act 1996 which covers domestic as well as international arbitration.
Being a country with bias towards the enforcement of arbitral awards pursuant
to the New York Convention, Section 103(3) of the 1996 UK Arbitration Act, in-
cludes public policy as one of the grounds for refusal of recognition or enforce-
ment of a foreign arbitral award. As such, courts in the United Kingdom have
shown reluctance to refuse enforcement of an award on the basis that it is con-
trary to public policy.

As a signatory to the New York Convention, courts in the UK are obliged to

enforce awards made in a State that is also party to the Convention. In the case
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of Soinco SACI & Anor. v. Novokuznetsk Aluminium Plant & Ors., the court
declined an application to refuse enforcement of an arbitral award on the
ground that compliance with the award would offend the law of the place of in-
corporation of the respondent company. There are also instances in the UK
where courts have refused to enforced arbital awards based on public policy. For
instance, in Westacre Investment Inc. v. Jugoimport-SPDR Holding Co. Ltd, the
court held that a contract involving bribes would only be contrary to English
domestic public policy if the contract contravenes the domestic public policy of
the country where it is to be performed. Similarly, in the case of Soleimany v.
Soleimany, the English Court of Appeal refused to enforce an arbitration award

on the ground of public policy. The court thus stated:

The parties cannot override that concern by private agreement. They can-
not use arbitration ... to enforce an illegal contract. Public policy will not
allow it. It may be that they expected that the award, whatever it turned out
to be, would be honoured without further argument. It may be that the
plaintiff can enforce it in some place outside England and Wales. But en-

forcement here is governed by the public policy of the lex fori.

In another Court of Appeal case of David Taylor & Son Ltd. v. Barnett, the
court also refused to enforce an arbitral award on the ground that the contract
between the parties was illegal and therefore in conflict with the public policy of
the country.

Within the African continent, Kenya is a member of the Commonwealth of
Nations with Nigeria and shares the same Common Law legal system. Kenya is
also a signatory to and has domesticated the New York Convention and the
UNCITRAL Model Law. In defining the term “public policy” Justice Ringera, J.
(as he then was) stated that an award could be set aside under Section 35 (2) (b)
(ii) of the Kenya Arbitration Act on the grounds that it offends public policy if it
was shown that such award was inconsistent with the Constitution or other laws
of Kenya whether written or unwritten, inimical to the national interest of Kenya
or contrary to justice and morality. Also, in Kenya Shell Limited v Kobil Petro-
leum limited, the court pointed out that as a matter of public policy, it is in the
public interest that there should be an end to litigation and the Arbitration Act
under which the proceedings in this matter were conducted underscores that pol-
icy. Likewise, in the case of Tanzania Electric Supply Company limited v Dowans
Holdings SA, the court dismissed the petition on the grounds of public interest.

In the same vein the end this review of the scope of interpretation of public
policy on the African continent, noting that Zimbabwe has modified the text of
the UNCITRAL Model Law with regard to the public policy exception to its en-
forcement, but its modification has been interpreted as emphasising the limited
nature of the public policy exception. Zimbabwe’s Arbitration Act 2002 supple-
ments the wording of the Model Law, providing in Article 34(5) that

[f]or the avoidance of doubt ... it is declared that an award is in conflict with

DOI: 10.4236/blr.2021.121016

280 Beijing Law Review


https://doi.org/10.4236/blr.2021.121016

U. P. Emelonye, U. Emelonye

the public policy of Zimbabwe if (a) the making of the award was induced
or effected by fraud or corruption; or (b) a breach of the rules of natural

justice occurred in connection with the making of the award

In Zesa v. Maposa, this additional wording led the Zimbabwe Supreme
Court to construe the public policy defence restrictively in accordance with the
pro-enforcement character of the New York Convention. Specifically, the Zim-

babwe Supreme Court reasoned that

An award may be refused on the basis of public policy only where it was
based on so fundamental an error, and constituted an inequity so
far-reaching and outrageous in its defiance of logic or acceptable moral
standards, that a sensible and fair-minded person would consider that the

conception of justice in Zimbabwe would be intolerably hurt by the award.

Outside the African continent and within Asia, India also shares legal boun-
daries with Nigeria as a common law nation, its 1996, Arbitration Act en-
trenches minimal judicial intervention in the arbitral process. However, Indian
courts have been inclined to interfere with foreign arbitral awards at the
award-enforcement stage on grounds of public policy. Under the 1996 Act, an
arbitral award can be refused on public policy grounds if the award is found to
be “contrary to (i) fundamental policy of Indian law; or (ii) the interests of India;
or (iii) justice or morality.” In 2003, the Indian Supreme Court extended this al-
ready sweeping public policy exception to include “patent illegality.” The Indian
Supreme Court in the case of Renusagar Power Plant Co. Ltd v. General Electric
Co decided that an award may be contrary to public policy if enforcement is
contrary to (i) the fundamental policy of Indian law; or (ii) the interests of India;

or (iii) justice or morality. The Court stated thus:

It is obvious that since the Act is calculated and designed to sub serve the
cause of facilitating international trade and promotion thereof by providing
for speedy settlement of disputes arising in such trade through arbitration,
any expression or phrase occurring therein should receive, consisting with

its literal and grammatical sense, a liberal construction.

This decision was in consonance with the narrow interpretation of the public
policy exception widely accepted by most developed nations. The Supreme
Court endorsed the fact that only when faced with extreme violations of public
policy should the national courts interfere with foreign arbitral awards. Also, it
held that the national courts should not use the public policy exception as an
excuse to delve into the merits of the foreign award. Unfortunately, the Indian
Supreme Court decision in Renusagar has not been followed by subsequent de-
cisions of the Indian courts.

Despite the protectionist approach of the Indian courts, it took a different tra-
jectory in interpreting the public policy defence in the case of Oi/ & Natural Gas
Corp (“ONGC”) v. Saw Pipes where the Indian Supreme Court rejected the nar-
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row interpretation of public policy ground was given in the Renusagar case since
the concept of public policy included matters that concerned “public good and
public interest.” The Supreme Court set aside the award on grounds of public
policy on the basis that the arbitral tribunal had erred when it concluded that
ONGC had to prove its loss in order to seek liquidated damages.

Realizing the impact of this jurisprudence on the economic growth of the
country, the Indian Government decided to bring about certain legislative
changes in order to address the problems created by these decisions. In 2010, it
launched changes to the Indian Arbitration Act to deal with the excessive inter-
ference of the Indian courts in foreign arbitral awards and proposed that “fun-
damental policy of India, the interests of India or justice and morality” be the
three heads under which an award could be set aside under the public policy
ground. Post 2010, recent decisions by Indian courts have shown a change in at-
titude towards the defence of public policy. In Penn Racquet Sports v. Mayor
International Ltd., the court upheld an arbitral award and rejected the claim that
the award violated public policy. The Court stated that a mere violation of In-
dian public policy will not suffice in setting aside a foreign arbitral award. For a
petition to set aside an arbitral award to be successful, the Court held, it must
have violated the fundamental policy of Indian law, the interests of India, justice
and morality.

In the case of Indonesia which is another common law country with a legal
system inherited from the UK and similar to Nigeria, the adoption of national
public policy exceptions to foreign arbitral awards has been subject to very wide
interpretations. The Indonesian courts have given a wide interpretation to the
public policy defence and have on several occasions even been averse to referring
disputes to the arbitration tribunal on the ground that the agreement containing
the arbitration clause is in violation of Indonesian public policy. For instance, in
the case of Perusahaan Listrik Negara (PLN) v. Paiton, the courts denied the
submission by the defendant that the court had no jurisdiction to try the dispute
because the agreement between the parties contained an arbitration clause. In
denying his submission, the court stated that the agreement containing the
clause was the subject matter of the dispute and that if the agreement is void,
every clause in it is in essence also void. The court declared that an Indonesian
court is permitted to examine and render a decision on the merits even though
the agreement between the parties included an arbitration clause, if the agree-
ment contravenes Indonesian public policy.

Courts in Indonesia have set aside international arbitration award using the
rationale of economic protectionism. They have strived to protect economic
goals by imposing constraints on enforcement through the concept of “the na-
tional interest”. An example is the annulment by Indonesia’s Jakarta Central
District Court of an award rendered by an arbitration panel in Geneva, Switzer-
land in Karaha Bodas v. Pertamina and PLN. In this case, an Indonesian court

asserted jurisdiction over the dispute between the parties, and annulled the
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award on an unprincipled ground of economic protection. It is gratifying to note
that the award was later overturned by the state’s Supreme Court that came to
the conclusion that arbitral award was domestically enforceable. The Supreme
Court in coming to this conclusion found that the decision of the lower court vi-
olated the “separability” principle, which is expressly recognized in the Arbitra-
tion Law of Indonesia.

The Philippines also seems to lean towards giving a wide interpretation to the
scope of the public police defence. A court in Manila refused enforcement of a
foreign arbitral award because it found that an award made in Singapore vi-
olated Philippine’s public policy for failing to apply Philippine law as required by
the contract, caused unjust enrichment, applied the “costs follow the event” rule,
and awarded attorney fees.

Outside the countries operating the common law system, Non Common Law
countries, a number of national laws adopt the public policy term in there legis-
lations through the use of different names. Notwithstanding the differences in
semantics, the purpose of the public policy defence or whatever called is the
same and directed at protecting the good morals and public interest. Countries
like Lebanon, Algeria, Portugal, Japan, Libya, Oman, Qatar, Jordan, Tunisia,
Romania, France and the United Arab Emirates expressly refer to public policy
or public order. Others including Austrian make a distinction between manda-
tory laws and the basic principles of the Austrian legal system”. Also, Polish leg-
islation provides that an award will not be enforced if it “offends the legality or
the principles of social coexistence in the Polish People’s Republic.” The legisla-
tion of Sweden states that enforcement of a foreign award may be refused if the
court finds that “it would be clearly incompatible with the basic notions of the
Swedish legal system to recognize and enforce the award. The legislation of the
Republic of Korea requires that “a foreign judgment be compatible with ‘good
morals and the social order of the Republic of Korea”. In China, the legislation
refers to enforcement of a foreign award it may refuse if it “goes against social

and public interest.”

5. Conclusion and Recommendations

Arbitration is governed by the New York Convention and UNCITRL Model law
in collaboration with national arbitration laws. These arbitration frameworks at-
tempt to provide a common legislative standard for recognition and enforce-
ment of foreign arbitral awards. Notable amongst the Convention’s aims is to
ensure that foreign arbitral awards are not discriminated against at the enforce-
ment stage. However, there are some potential challenges in ensuring that the
Convention achieves the drafters’ aims.

The increasing choice of arbitration as medium for resolving commercial
disputes is certainly due to its advantages and value addition over litigation, in-
cluding the alacrity at which arbitral proceedings are handled and the fact that
the successful party emerges with a legally binding and enforceable award ob-
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tained in a way and manner that does not terminally harm the business rela-
tionship between the parties. Another low hanging dividend of commercial ar-
bitration is that parties to a commercial transaction or contract, who have re-
sorted to arbitration, have the rear opportunity of contractually determining a
wide range of issues relating to the substance and processes for the resolution of
foreseeable and unforeseeable disputes.

Since parties to arbitration can take their destinies in their hands, and bearing
in mind the informality of the processes, they can circumvent intrinsic com-
plexities and technicalities of litigation, maintain confidentiality of the arbitra-
tion process so as to protect the essence of transactions between the parties and
by so doing avoid such delays necessarily linked to ligation. The foregoing is not
a suggestion that arbitration is not without flaws. Bearing in mind that the suc-
cess of commercial arbitration is dependent on national judiciaries that will en-
force eventual awards and the national legal framework to govern such enforce-
ment, commercial arbitration is fraught with so many conditionalities including
public policy.

A review of national practice of arbitration shows discrepant practices where-
by some countries are inclined to either protectionist or expansionist interpreta-
tion of public policy. Depending on the approach of the country in question, na-
tional courts may either be prone to enforce or refuse to enforce arbitral awards
based on the broad or restrictive interpretation and application of the public
policy. The reason is because the Convention localizes the enforcement of for-
eign arbitral awards, leaving the authority of discretion to the enforcing country.
Thus, concluding that leaving enforcement of foreign arbitral awards at the dis-
cretion of authority of the enforcement country would not do much harm than
leaving the interpretation of one of the vital provisions of what determines
whether a foreign arbitral award should be enforced or not to the authority of
the enforcement country.

Whereas United Kingdom, India and other developed economies are restric-
tively applying the public policy concept to ensure optimal enforcement of arbi-
tral awards, the reverse is the case in Nigeria where a broad sweep and scope of
the public policy concept is limiting the enforcement of arbitral awards. There is
no gainsaying the fact that public policy exemptions should be applied very nar-
rowly and only in the most restricted circumstances. However, there are plethora
of decisions in Nigeria using the public policy defence to refuse enforcement of
foreign arbitral awards. The interpretation of what should constitute public pol-
icy should not be left in the hands of Nigerian courts to decide given that the ar-
bitral award is a product of international treaty, international business transac-
tion, and as well a product of international tribunal. Where the protectionist re-
gime continues in Nigeria, the resultant effect is that investors’ enthusiasm and
confidence in Nigeria maybe soon be eroded and may negatively impact on for-
eign direct investment and ultimately the economy at large.

Based on the global trend vis-a-vis the situation in Nigeria, the reliance on
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public policy as anti-enforcement measures will not thrive for a long time to
come but will certainly fade away with the passage of time. It is postulated that
the evolving pro-enforcement momentum will continue and perpetuate the lauda-
ble gains of arbitration irrespective of the fact that public policy is a defense on the
enforcement of arbitral awards. It is for this reason amongst others that Nigeria
should join the pro-enforcement comity of nations utilizing and appropriating the
gains of arbitration and benefit of the enforcement of arbitral awards.

Noting that nothing is good that cannot be better and nothing is great that
cannot be greater, it is hereby recommended that the text of the New York Con-
vention and UNCITRAL Model Law could certainly be improved to ensure
stricter interpretation of the public policy. On the part of the ACA, it should be
amended so that it can be given the same protectionist interpretation applicable
in common law countries such as United Kingdom and India. On the other
hand, the text of these normative frameworks could be improved to address the
lacuna in the definition of what is public policy instead of leaving it to the dis-
cretion of the enforcement country. This can be achieved by mandating the
UNCITRAL Working Group on Arbitration to define the term “public policy”
applicable to the Convention.

Additionally, it is recommended that there should be a model law legislation
that attempts to harmonize what is considered public policy in relation to the
enforcement of foreign arbitral awards in the Contracting States. The essence of
the effort would be to aggregate principles that will be to serve the highest inter-

ests of the world community and the common interests of mankind.
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