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Abstract

Objectives and Methodology: The purpose of this paper is to demonstrate
how maternal and fetal interests can sometimes be conflicting, and a situation
can place care providers in a difficult position when it comes to decision-
making. The study also intends to cover the health laws that deal with such
situations in the legal systems of the United States and Islamic Law. This study
takes the form of a critical literature review. The literature search was con-
ducted using electronic citation databases that included Pub Med, Medline,
Google Scholar, and others. The keywords used in this research related to
medical and legal terms concerned with fetal rights, such as embryo, fetus,
abortion, fetal rights, health law in the United States, Islamic health law, and
comparative studies. The search was conducted in English as well as Arabic.
Data were collected from books, journals, government documents, and Inter-
net websites. Results: Doctors sometimes have to make difficult decisions
when caring for pregnant women, since one person’s care directly affects anoth-
er’s. The fetus depends fully on its mother for survival in the uterus. Never-
theless, at times it so happens that the interests of the mother and fetus differ.
In such cases, a conflict between the two arises. Due to advances in technology
in the medical field, doctors can now specifically target the fetus during med-
ical procedures. When treating two different patients, health practitioners must
choose that which is best for each patient independently. Approach to the ma-
ternal-fetal conflict must consider medical concerns, as well as legal ones.
While there is some consistency in the medical approach between different
countries, the legal part varies considerably, even among different states in
America, as fetal legal status, personhood, and rights differ greatly. Islamic
Law is practiced in many countries and has a special consideration for the fe-
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tus that is worth attention and understanding. Conclusion: Medically, when
the interests of the mother and the fetus are in opposition, a maternal-fetal
conflict arises. The two main forms are harmful maternal behavior to the fetus
and maternal refusal to undergo specific procedures to improve the health
condition of the fetus. Different states in the US have different health laws to
deal with some aspects of maternal fetal conflicts, but on many occasions, no
explicit rules can be found and healthcare workers need to use their own
judgment. In Islamic Law, both conditions (Ze., harmful maternal behavior or
refusal to employ lifesaving procedures for the fetus) follow the general juri-
sprudence rule (damage needs to be removed), and the mother will be legally
accountable if her actions result in fetal damage or death.

Keywords

Maternal-Fetal Conflict

1. Introduction

Maternal-fetal conflict occurs when the interest of the mother is incompatible
with the rights or interest of her fetus. With modern technology, physicians can
monitor the fetus closely to ascertain its exact condition, and know if there is
any intervention that could promote fetal health and wellbeing. These interven-
tions will act towards the fetal interests, but not necessarily act towards the
mother’s interest, since some interventions will expose the mother to some tests
or surgical procedures that she does not like [1].

Maternal-fetal conflict could arise electively through the mother’s choice to
terminate her pregnancy, or to practice any kind of harmful behavior, such as
substance abuse that affects her fetus adversely. Another form of conflict could
arise in the case of medical conditions, when either the mother or the fetus re-
quires medical intervention that brings harm or side effects to the other party,
for example, performing a cesarean section for fetal distress, or treatment of
maternal cancer during pregnancy that could result in fetal death. In many cases,
doctors must make difficult decisions, since one person’s care directly affects the
other’s in such cases; in such, a conflict between the two arises [2]. The relation-
ship between the mother and the fetus is no longer medically perceived to be of
cohesion but rather of duality. When treating two different patients, health prac-
titioners must choose that which is best for every patient independently [3]. This
is, however, problematic in a maternal-fetus case due to the fetus’s dependence on
its mother. This dependence usually leads to conflict between the rights of the
mother and those of the fetus. Fetal diagnosis and treatment have experienced ad-
vancements, which have enhanced fetal outcome. Nonetheless, all fetal diagnosis
and treatment administered to improve fetal outcome must take into considera-
tion the wellbeing of the mother. Usually, the mother agrees to whatever interven-
tion is best for her child. Still, cases do exist whereby the mother does not [4].

The primary type of conflict between mother and fetus arises when the moth-
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er’s conduct and actions pose harm to the fetus (for example, if the mother par-
ticipates in activities when pregnant such as alcohol abuse, smoking or using il-
legal drugs). The other type of conflict between mother and fetus occurs when
“the mother may reject diagnostic procedures, medical treatment, or a surgical
operation intended to upgrade or maintain fetal wellbeing” [2]. Cases of mater-
nal refusal could include declining advised bed rest, amniocentesis for purposes
of diagnosis, corticosteroids that enhance lung maturity in the fetus or tocolytics
that prevent premature birth. Although the majority of pregnant women readily
accept risking their own health to enhance the fetal outcome, sometimes, some
women do refuse treatment encouraged for the fetus. When a woman refuses to
undergo medical therapy that could save the life of her fetus, complex ethical is-

sues arise [3].

2. Objective and Methodology

This paper aimed to highlight an impotent obstetrical medical issue which is
maternal fetal conflict, but from a different perspective; from the legal point of
view. It also intended to compare the approach of this issue between the health
law in the United States and the Islamic health law.

This study is designed in the form of a critical literature review. Literatures
were searched by conducted by using electronic citation databases like Pub Med,
Medline, Google scholar and some others. The key words used are related to
medical and legal terms concerned with maternal-fetal conflict, such as fetus,
abortion, fetal rights, health law in the United States, and Islamic health law. The
search was conducted in English as well as Arabic. Data were collected from
books, journals, government documents and Internet websites. The comparative
method followed in this project is the functional method [4], which is expressed
either as case-to-case comparison or narrative of specific aspects of individual

law, especially in conditions that are peculiar to one system.

3. Results and Discussions
3.1. Maternal-Fetal Conflict in the United States

Under the Constitution of the US, legal rights are focused on the expectant wom-
an. She has the right to decline medical procedures she deems undesirable, as well
as a right to privacy, self-determination and bodily integrity. Despite these wom-
an’s rights, they may not be outright [2]. This is due to the fact that a pregnant
woman’s decisions and activities directly affect the fetus. Activities such as use of
illicit drugs, consuming of excess alcohol, foregoing medical treatment, as well as
refusing to follow the doctor’s advice, can cause adverse effects to the fetus.

The dilemma on how society should deal with women who intentionally abuse
drugs while pregnant has boggled lawmakers for almost three decades. Use of
drugs, especially amphetamines and cocaine, during pregnancy is considered a
criminal act in some states (see Figure 1). When caught, one is susceptible to

being stripped of parental rights. There are few instances whereby women have
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Source: Miranda L., Dixon V. and Reyes C. (September, 30, 2015). How States Handle Drug Use during Pregnancy

https://projects.propublica.org/graphics/maternity-drug-policies-by-state ( With permission from ProPublica) [8].

Figure 1. How States handle drug use during pregnancy.

been indicted for harming their fetus. Nevertheless, the few attempts at im-
prisonment have been fruitless, since advocates for the reproductive rights of
women oppose the regulations set by the state regarding the behavior of preg-
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nant women [2].

According to the 14™ Amendment, a fetus is not considered a person; howev-
er, the Supreme Court of the US has also stated that the state has a “stake in pre-
serving the fetus’ life after conception”. Currently, 36 states recognize an unborn
fetus as a viable victim in accordance to the Unborn Victims of Violence Act of
2004. According to this law, everything starting from the zygote to the fetus is
regarded as an autonomous victim, with rights that are different and unique
from those of the mother. In 2002, the US Department of Health and Human
Services also added individuals existing in the period between conception and
birth to the definition of the word “child” in the State Children’s Health Insur-
ance Program so as to ensure these individuals have insurance coverage [5].

One main example in the matter of women refusing medical treatment or sur-
gical procedures that could adversely affect the fetus is the issue of agreeing to
emergency cesarean section. This procedure could determine whether the fetus
lives or dies. Performing such surgery without consent can be deemed as assault
or battery [2]. Cesarean surgery is considered invasive and those who undergo it
get scarred and sometimes experience emotional trauma.

In every three births that occur in the United States, one is delivered by a ce-
sarean section [6]. Cesarean delivery is so popular nowadays that it is currently
the most frequently performed surgery in American hospitals. A large number of
the women who voluntarily undergo cesarean delivery do so to maximize the
healthy outcome of their babies. Nevertheless, there are some women in the US
who choose to decline cesarean delivery, regardless of their physician’s recom-
mendations. Many reasons exist as to why women opt to decline a doctor-rec-
ommended cesarean section. These reasons include worry or fear regarding post-
operative pain, fetal harm, and maternal and fetal death, operation and recovery
fee, desire to keep away from future cesarean deliveries, cultural and religious
beliefs, as well not understanding the importance of the procedure [6].

Although an obstetrician may decide to get a physician’s court order, the op-
tion is time-consuming and this delay could lead to an increase in the risk of fet-
al death. Also, the process of legally getting a court order risks irreversibly dam-
ages the relationship between patient and physician [2]. According to the law,
doctors are not required to seek intervention from the court regarding a preg-
nant patient. This could be intervention regarding behavior change or treatment
for the good of the fetus. In addition, doctors are not liable in cases where their
patients knowingly put their fetus in harm’s way. However, a doctor that per-
forms surgery without the woman’s permission can be prosecuted [6].

The American Academy of Pediatrics Committee on Bioethics has outlined
recommendations for physicians when the mother’s and fetus’ interests are not
aligned. “Whereby treatment is liable to pose a risk to the mother or her right to
bodily integrity, a doctor should do as the woman chooses. It is only under the
following circumstances that the doctor should question the woman’s decision:

1) the fetus is susceptible to irrevocable harm if treatment is not administered; 2)
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the treatment is indicated properly and is likely to work; and 3) there is minimal
risk to the mother. If the woman still refuses, the doctor should present the mat-
ter to the hospital’s ethics committee and only petition the courts as a last op-
tion” [2].

The American Congress of Obstetricians and Gynecologists (ACOG) Com-
mittee on Ethics in its policy statement advises that physicians should try to
educate and give counsel to their patients in cases where “a mother declines a
diagnostic procedure or surgery, thereby endangering her fetus, or in a case
whereby the lifestyle or health practices of the mother pose a danger to fetus”.
ACOG states that counseling and educating are the best methods of getting a
woman to heed the doctor’s advice. In addition, ACOG “condemns coercing of
pregnant women, since it threatens the relationship between physician and pa-
tient, as well as violates the purpose of the informed consent procedure” [7]. The
Committee advises that in case of, “continued disagreement with the woman, the
doctor should present the issue to the ethics committee. Involving the judicial
system is rarely justified” [2].

Lastly, the American Medical Association discourages health practitioners from
intervening in such cases by using court orders. “Doctors should keep from us-
ing the judiciary to impose their personal judgments on their pregnant patients
who refuse medical advice that is meant to benefit their fetuses”. However, if
there is an exceptional circumstance whereby medical treatment that is to be
administered does not pose significant or any health risk to said woman and
does not entail many invasions to the integrity of her body and would definitely
prevent harm to the fetus that is substantial and irreversible, then it would be

appropriate if the physician seeks intervention from the court [5].

3.2. Maternal Fetal Conflict in Islamic Law

Islamic Law, or “Shariah”, derived from the Qur’an and Prophet Mohammad
traditions of “Sunnah”, forms the basis of the legal system in some Muslim
countries, e.g. Saudi Arabia. Shariah governs and regulates all aspects of a Mus-
lim’s public and private life.

There are four independent schools of thought regarding Shariah: Maliki,
Hanafi, Shafei, and Hanbali [9]. The four schools are considered to be equally
valid for interpretation of the Shariahlaw. These schools have great agreement
on all fundamental aspects of the religion. They all recognize the authority of the
Holy Qur’an and the Sunnah as the ultimate source of Islamic law. However, in
situations where neither source has clear text, the four schools use their objective
reasoning, which may differ from each other [10]. Although Saudi law uses the
interpretation of the Hanbalischool, on occasion, the doctrine of other schools of
Islamic thought has been applied by Saudi courts where they found that approach
to be appropriate in the interests of justice and fairness. The non-revealed sources
of Shariah are founded in juristic reasoning (ijtihad). The juristic reasoning is

done through analogy (qiyas), in the public interest. The subject of public inter-
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est (maslaha) is a valid source of Islamic law in areas where the Holy Qur’an and
the Sunnah are not explicit [10].

Although the fetus is regarded as a person from the time of ensoulment, the
right of the mother takes priority over the fetal right. However, in Islam, the
mother has the responsibility to ensure the stability of the embryo or fetus, and
she is expected to do whatever is needed to ensure the wellbeing of her fetus.
During the month of Ramadan, when people are required to fast from daybreak
to sunset, a pregnant woman is permitted to break her fast during the day if she
fears that fasting might harm her fetus [11].

On the other hand, the mother is prohibited from any actions or negligence
that might adversely affect her fetus; this includes consumption of drugs, alco-
hol, or smoking. She is also forbidden to take any action that could induce abor-
tion, such as introducing an object into her uterus or taking certain medications
to abort. “And do not kill the soul which Allah has forbidden, except by right”
(Quran, 17:33) [12].

If a woman takes any action that could harm her fetus, she will bear sin and
guilt, and if her action was a direct cause of her fetus’ abortion and death after
ensoulment, she will be held legally responsible for it. A question directed to the
Permanent Committee for Scholarly Research and Advisory Opinion was ans-
wered as follows (Fatwa No. 19590):

“If the fetus, who was aborted after four months of pregnancy or more, it is
regarded as a great sin, and she has to repent to God Almighty, and she has
to pay the blood money to the heirs if requested, equal to freeing a slave or

a nation, worth a tenth of women’s blood money.”

If the mother refuses to give consent for a procedure that could save the life of
her fetus, such as refusing an emergency cesarean section, the attending physi-
cians and caregivers will not be allowed to do it, no matter what will be the con-
sequences. “No physician may perform a surgery for the patient without permis-
sion or authorization for whatever reasons, because the body of the patient from
his jurisdiction is not entitled to others to act on it as it is not entitled to dispose
of his property and discharge without his permission. Also, because the process
of medical therapy and medication is the right of the patient and no one is al-
lowed to assault him/her, this is the famous judgment among scholars, stipulated
by Hanbali and Shafi’i and others” [13]. Another advisory opinion of senior
scholars indicates that the authorization that counts for the cesarean section is
the woman’s permission and not her husband’s, as stated in the Council of Se-
nior Scholars in the Kingdom of Saudi Arabia Resolution No. (173) on 12/3/1993:
“If it is decided medically by competent and trusted specialists that necessity re-
quires surgery for a hysterectomy or ovarian removal or caesarean section, what
accounts in this situation is the woman’s authorization whether to do it or not. It
does not require the consent of the husband or any other person; because the

damage is related to her rather than others and she knows about herself” [14].
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The mother is responsible for following the physician’s advice to avoid dam-
age to the fetus based on the jurisprudence rule (damage needs to be removed),
and in order to maintain a religiously respectable life. If the mother does not do
what is expected and follow the physician’s advice, and her action results in the
death of the fetus, she will be accountable legally; in this case, she faces the sen-
tence of paying “Diya”, ie., blood fine, and atonement, which is fasting two
months. Killing the fetus, intentionally or unintentionally, is penalized by the
payment of 1/10 of the mother’s Diya, which is equivalent to 212.5 grams of gold
or the price of five camels [15].

4. Conclusion

Mothers and fetuses usually share the same interests, but in some cases, the fetus
requires medical interventions or actions from the mother that do not favor the
mother, and this is where a maternal-fetal conflict arises. In the United States,
specific rules apply to maternal harmful behavior to the fetus such as smoking,
drugs or alcohol consumption, which differ from state to state. On the other
hand, maternal refusal to undergo specific procedures such as emergency cesa-
rean section requires extensive effort from the attending medical staff to con-
vince the mother, but it usually does not require legal action. In Islamic Law,
both conditions (Ze., maternal harmful behavior, or refusal of fetal lifesaving
procedures) follow the general jurisprudence rule (damage needs to be removed),
and if the maternal actions result in fetal damage or death, she will be considered

sinful and will be accountable legally.
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