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Abstract 
The recommendations to patent protection of computer program-related in-
vention in China are analyzed. They mainly focus on the following points: 
There are some contradictions in guideline for examination and thus the pro-
tection scope of computer program-related invention shall be enlarged. Mean-
while, in consideration of the balance between inventor and public, the rea-
sons for shortening the term of protection for computer program-related in-
vention were given. Finally, emendation of publication rule of computer pro-
gram-related inventions was suggested. 
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1. Introduction 

At present, the computer program is widely used in various fields, involving 
more and more computer program inventions; the global demand for patent 
protection of computer programs is becoming stronger. And many developed 
countries or regions are beginning to favor the patent protection of computer 
programs. In America, if a computer program has its practicality in a special 
technical filed, then it will be offered patent protection and the USPTO will no 
longer stresses the need for computer programs to integrate with hardware [1]. 
And in Europe, a computer program which has the potential to bring about a 
further technical effect that goes beyond the normal physical interactions be-
tween the computer and the program when running on a computer may be con-
sidered as an invention [2]. In addition, in Japan, the JPO gives some examples 
of statutory subject matter of the recognition of patentability of computer pro-
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gram inventions [3]. Some developed countries also provide patent protection 
for computer-readable storage media and business method software characte-
rized by computer programs.  

China’s patent protection of computer programs has also taken a positive at-
titude, but because of China’s started-late patent system, and the rapid develop-
ment of software industry, the existing laws and regulations increasingly high-
lights its unsound, imperfect, not applicable. Therefore, China can not com-
pletely copy the software patent protection measures of United States and Japan 
and other developed countries, and must proceed from the reality of China’s 
software industry development to develop and improve the corresponding pro-
tection mechanism. 

2. To Enlarge the Protection Scope in Computer  
Program-Related Invention 

As mentioned above, according to guidelines for examination of SIPO, an inven-
tion which is only involved with computer programs per se or computer pro-
grams that recorded in mediums will not constitute the subject matter that pa-
tent protection may be sought for [4], i.e., no patent right shall be granted for it. 
However, at the same time, the guidelines for examination provide that a solu-
tion of an invention application involved with computer programs is related to 
execute computer programs for solving technical problems and reflects the tech-
nical means which in accordance with laws of nature by computers that control 
and process external or internal objects by running programs, and thus obtain-
ing the technical effects which in accordance with laws of nature, is a technical 
solution and is the patent subject matter [4]. Moreover, as we all know, when the 
computer runs computer programs for solving technical problems, the hardware 
of computer’s do not change, the computer programs play a key role in solving 
the problems, put another way, for the invention relating to computer programs, 
in general, the core of the invention is computer program. Because the guide-
lines for examination provide the patent protection to the computer program- 
related invention and recognize that such invention has technical characteristic, 
in practice, this means that the guidelines for examination recognize the tech-
nical characteristic of computer program. However, in guidelines, there is no 
patent protection to the computer program per se, so we can see that there are 
contradictions in guideline for examination. Therefore, the guidelines should be 
amended and offer patent protection to computer program per se [5] [6] [7] [8]. 
For example, delete the stipulation “If the claim relates only to a computer pro-
gram per se, then it belongs to the range of the rules and methods of mental ac-
tivity and does not constitute a subject matter of patent protection” from current 
the guidelines for examination. 

Similarly, to the computer-readable mediums recording the computer pro-
grams per se, when the mediums was ran in computer, the computer programs 
still play a key role for solving the technical problems, then, to the computer- 
readable mediums, the core of invention is still the computer programs. Now 
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that the combination of computer with computer programs can constitute pa-
tentable subject matter, the computer-readable mediums also should be the pa-
tentable subject matter [9]. For example, delete the stipulation “If the claim re-
lates only to a computer program per se which recorded in mediums (such as 
discs, tapes, DVD, PROM, ROM, VCD or other computer-readable mediums) 
then it belongs to the range of the rules and methods of mental activity and does 
not constitute a subject matter of patent protection” from current the guidelines 
for examination. 

3. To Shorten the Term of Protection for Computer  
Program-Related Invention 

From the perspective of space, as mentioned above, the protections scope in 
computer program-related invention should be enlarged, so what about from 
time’s perspective? At present, in China, the term of protection for computer 
program-related invention is 20 years, I consider the term of protection is too 
long, which do not comply with the rule of development of computer software, it 
should be shortened. Now, with the rapid development of the Internet, comput-
er software updates faster and faster. Except for the operating system, such as the 
“Windows” of the Microsoft Company, “the life of the common software is 
about 5 years, even some software’s life less than two years. In this situation, to 
the term of protection of 20 years, which not only excessive limit the public to 
get and use the information of invention and prevent the development of soft-
ware industry, also bring the undeserved monopoly profits to inventor”, at last, 
it leads to the imbalance between inventor and public. Therefore, according to 
the characteristics of software industry, the patent law should adjust the term of 
protection for computer program-related invention [8] [10] [11]. And at 
present, most people think of the term of protection for software patents should 
be 5 years, which is consistent with the technical life of software. Therefore, it is 
recommended that the computer program patent protection period is defined as 
5 years when the patent law is modified. 

4. To Change the Publication Rule of Computer  
Program-Related Inventions 

It is equally important to change the publication rule while the scope and term 
of protection are guaranteed. In the Chinese patent law, the application shall be 
published within 18 months from the date of submission [4]. On the basis of the 
standards of novelty, inventive step and practical applicability, to the computer 
program-related invention, the inventor must describe in detail in application 
the design ideas of computer program, flow diagram, the function of software 
and so on. Therefore, once the invention was published, someone else can easily 
imitate or copy the invention, if the invention does not obtain the patent right, 
the inventor cannot protect the invention through other ways due to publica-
tion, which cannot effectively protect the interests of inventor. However, the rule 
of “publication after granting patent right” can overcome this shortcoming [2] 
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[8] [11]. In this rule, if no patent right was granted to the computer program- 
related invention, the invention will not be published, then the inventor can 
protect the invention by other ways, so the publication rule in Chinese patent 
law should be changed to the rule of “publication after granting patent right” for 
protecting the interests of inventor. Therefore, for the patent of computer pro-
gram-related inventions, it is recommended that modify the “publication before 
authorization” to the rule of “publication after granting patent right” for pro-
tecting the interests of inventor. 

5. Conclusions 

The recommendations to patent protection of computer program-related inven-
tion are analyzed in this paper on the basis of the state of China. They mainly 
focus on the following points: 

1) The protection scope of computer program-related invention shall be en-
larged because of the contradictions in guideline for examination. 

2) In order to ensure the balance between inventor and public, the term of 
protection for computer program-related invention which does not comply with 
the rule of development of computer software should be shortened.  

3) Publication rule in Chinese patent law should be changed to the rule of 
“publication after granting patent right” for protecting the interests of inventor. 
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