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1. Introduction

Ecological protection of Kyrgyzstan, which is located in the runoff formation
area of the Aral Sea basin, has a great effect on the downstream and Aral Sea
conservation (Hao et al., 2019). Kyrgyzstan territory is affected by the ecological

threat of anthropogenic factors, influence on environmental degradation directly
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affecting the scale of the damage (Tynybekov et al., 2008). Climate change is one
of the biggest threats that humanity has ever faced. International environmental
law principles provide that the Earth’s climate system is a common concern
(MacKenzie, 2011) that government needs to co-operate to prevent environ-
mental degradation and that promoting a precautionary approach to addressing
climate change is of foremost importance (Wiener, 1999). Study of climate
change at the global scale is important for regional manifestations of the climate
system at spatial scales (Xie et al., 2015). Scientists noted that gases, accumulat-
ing mainly from the burning of fossil fuels and forests clearing, add to the natu-
ral “greenhouse effect” (Butler, 2018).

Therefore, under the agenda of «Climate Change is a common concern», the
United Nations General Assembly launched the development of international
agreements regulating climate change by passing resolution 45/212 that became
a basis for the United Nations Framework Convention on Climate Change (Gray
et al., 2016).

The United Nations Framework Convention on Climate Change as a frame-
work instrument establishes requirements for negotiating and decision making
by providing an international platform and gives the direction for climate
change regime Change (Gray et al., 2016). Therefore, it is considered as a legal
basis for the advancement of the norms and guiding principles of international
climate change law (Gray et al., 2016).

The international climate change agreement, which contains binding provi-
sions, is the Kyoto Protocol. It provides legally binding obligations concerning
the emission reduction for the developed States, mitigation mechanisms based
on carbon trading market, and legally frames the climate regime. The United
Nations Framework Convention on Climate Change and Kyoto Protocol is the
basis for the current climate change regime. However, the current regime is no
longer considered by the international community to be the appropriate basis
for the resolution of the climate change issues because major emitters avoid be-
ing bound by it and it is unable to respond to the social, political, and economic
changes affecting the climate change. Therefore, the problem of the international
legal framework for climate change affecting the legal framework in the Kyrgyz
Republic is discussed in the Article.

The effects of climate change have been destructive to the environment and
ecology of the Kyrgyz Republic and harshly require measures to be reduced.
Those measures include the active participation of the State on an international
and regional level and cooperation between State bodies, NGOs and civil society.
However, the initial step to the effective realization of the aforementioned meas-
ures in the Kyrgyz Republic is subject to legal regulation (Center for Climate
Change in Kyrgyz Republic, 2021). Mitigation paid attention to energy efficien-
cy, conservation and consistency, and conservation that refers to improving
technology in energy use (Gong et al, 2020). Climate change adaptation (De
Rose et al., 2018) have been included in the European Structural and Investment

Funds approval process (ESIF) contributing to climate proofing projects.
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The article focuses on legal challenges that arise from both international and
national legal frameworks for climate change. Since both international and na-
tional legal frameworks are mainly based on international agreements, the me-
thodology of the research is based on analysis of the aforementioned interna-
tional agreement and the current legislation of the Kyrgyz Republic. Even though
a lot of research was conducted on the climate change regime, its omission and
advantages, there are no Articles, at least known to the author, that would con-
tain comprehensive and adequate analysis of the international legal framework
and its consequences on the Kyrgyz Republic and the adequacy of the Kyrgyz
Republic’s legislation. In this regard, the Article uses the synthesis method by
connecting the published researches and providing scrutiny and profound am-
plification of the issues discussed in the Article.

The Article elaborates on institutional challenges, for instance, a set of go-
vernmental bodies of the Kyrgyz Republic that deal with climate change, howev-
er, duplicate each other’s functions and do not possess adequate powers to im-
plement their own decisions.

For each problem discussed, the Article proposes recommendations for their
resolution, such as the creation of the single governmental structure as the Min-
istry of Environment and the adoption of the law on climate change. The article
analyzes the advantages and disadvantages of the suggested solutions and pro-
vides recommendations concerning which solution is possibly more appropriate

and adequate in terms of the Kyrgyz Republic to fix the discussed problems.

2. The Commitments of the Kyrgyz Republic under
International Agreements

To analyze the legal framework for climate change regulation in the Kyrgyz Re-
public, it is important to analyze the international climate change agreements to
which the Kyrgyz Republic is party, pros and cons of the obligations that the
Kyrgyz Republic has under these agreements and the compliance with these ob-
ligations. Junction to United Nations Framework Convention on Climate Change
and NFCCC ratification in the Kyrgyz Republic were adopted. Commitments of
the Kyrgyz Republic by Kyoto protocol for assistance in preparing the second
National Communication obligations with the projects, actions and measures on
the capacity building were implemented.

2.1. Commitments under UNFCCC

The 20™ century gave a rise to discussions concerning international agreements
that would deal with mitigation and adaptation of climate change. Thus, in 1990
United Nations General Assembly launched the development of international
agreements concerning climate change by passing resolution 45/212 that became
a basis for the United Nations Framework Convention on Climate Change (Gray
et al., 2016). The United Nations Framework Convention on Climate Change is
considered as a legal basis for the advancement of the norms and guiding prin-
ciples of international climate change law (Gray et al., 2016). The Kyrgyz Repub-
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lic ratified UNFCCC in 2000 (Law of the Kyrgyz Republic on Joining of the
Kyrgyz Republic to the UN Framework Convention on Climate Change and the
UNECE Convention on Long-Range Transboundary Air Pollution, 2000) and
subsequently adopted Resolution 369 on measures required to implement the
UNFCCC (Resolution of the Government of the Kyrgyz Republic on Measures
to Implement the United Nations Framework Convention on Climate Change,
2001b).

The Kyrgyz Republic is in the Non-Annex I States of the UNFCCC (Ilyasov et
al., 2013). Non-Annex I States do not have specific obligations except those sti-
pulated in Article 4.1 of the Convention that requires periodic update and pub-
lication of information concerning the climate change situation in the country,
implementation of the regional programs, etc (UN General Assembly, United
Nations Framework Convention on Climate Change, 1994). Subsequently, the
Kyrgyz Republic has conducted the First National Communication of the Kyrgyz
Republic submitted in 2004 (Ilyasov et al., 2003).

From the legal standpoint, the law on ratification of the UNFCCC (Law of the
Kyrgyz Republic on Joining of the Kyrgyz Republic to the UN Framework Con-
vention on Climate Change and the UNECE Convention on Long-Range Trans-
boundary Air Pollution, 2000), and the Resolution 369 of the Kyrgyz Republic
Government on measures required to implement the UNFCCC were the only
commitments undertaken by the government of the Kyrgyz Republic (Resolu-
tion of the Government of the Kyrgyz Republic on Measures to Implement the
United Nations Framework Convention on Climate Change, 2001b).

2.2. Commitments under Kyoto Protocol

In January 2003, the government of the Kyrgyz Republic ratified the Kyoto Pro-
tocol (Law of the Kyrgyz Republic on Ratification of the Kyoto Protocol to the
United Nations Framework Convention on Climate Change, 2003). The Kyoto
protocol displaces obligations mainly on Annex I and Annex II parties of the
UNFCCC (Gray et al., 2016). The obligation stipulated in the Kyoto protocol for
non-Annex parties is a reaffirmation of the obligations stipulated in UNFCCC
article 4.1. Consequently, article 10 of the Kyoto Protocol requires all parties to
formulate the cost-effective regional programs, preparation and periodic updat-
ing of national inventories, etc. (Gray et al., 2016).

The commitments of the Kyrgyz Republic under the Kyoto protocol include
the creation of the “Assistance to the Kyrgyz Republic in preparing the second
National Communication in response to obligations to the UNFCCC 19 project,
which was carried out from 2005 to 2008. The project helped to strengthen tech-
nical and institutional capacity to integrate climate change issues into the coun-
tries’ sectoral and national development priorities (Ilyasov & Yakimov, 2009).

The Resolution of the Government of the Kyrgyz Republic dated November
21, 2012, No. 783 established the Coordination Commission on Climate Change
chaired by the Vice Deputy Minister of the Kyrgyz Republic responsible for en-

vironmental issues (Resolution of the Government of the Kyrgyz Republic on
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the Coordination Commission on Climate Change Issues, 2012c) The main
purpose of the Coordination Commission is to lead and coordinate the activities
of ministries, departments and organizations in fulfilling the obligations of the
Kyrgyz Republic under the UNFCCC and the Kyoto Protocol. As a result of such
establishment several laws such as law “On the State Regulation and Policy of
Greenhouse Gas Emission and Absorption” dated 25 May 2007, law “On the
State Regulation and Policy of Greenhouse Gas Emissions and Absorption” and
“Environmental Security Concept of the Kyrgyz Republic” were adopted and
amendments were introduced into the laws “On Environment Protection” (Law
on Environment Protection, 1999) and “On Protection of Atmospheric Air”
(Law on Air Protection, 1999) and “Strategy and Action Plan for National Ca-
pacity Building to Implement the Global Environmental Conventions” (Strategy
and Action Plan for National Capacity Building to Implement the Global Envi-
ronmental Conventions, 2007). From a legal standpoint, the commitments un-
der the Kyoto Protocol and the period of second national communication are
considered the most conducive ones.

2.3. Commitments under the Paris Agreement

There is no binding obligation stipulated in the Paris Agreement upon develop-
ing parties except those stipulated in Articles 4.8 and 11.4 that are to submit Na-
tionally Determined Contributions and regularly communicate on actions and
measures on capacity building respectively (Paris Agreement to the United Na-
tions Framework Convention on Climate Change, 2015). Therefore, being a de-
veloping party to the agreement the Kyrgyz Republic does not have any signifi-

cant obligations under the Paris Agreement.

3. Challenges and Legislative Gaps in the Legal Framework
for Climate Change Regulation in the Kyrgyz Republic

Climate change is a subject of legal regulation in the first place. The legislation of
the Kyrgyz Republic insufficiently deals with climate change issues. Namely, the
contradictions within the obligations and the powers of the institutions regulat-
ing climate change and legislative gaps are the main obstacles when considering
the legal framework for climate change regulation. Institutional challenges are
regulating climate change in the Kyrgyz Republic by the State Agency for Envi-
ronmental Protection and Forestry under the Government of the Kyrgyz Repub-
lic, Climate Change Center in the Kyrgyz Republic and Climate Finance Center
in the Kyrgyz Republic, while legislative gaps are based on the government reg-
ulation and policies on the emission and absorption of greenhouse gases and

provide a unique mechanism of mitigation in climate change.

3.1. Institutional Challenges in the Legal Framework for Climate
Change Regulation in the Kyrgyz Republic

Currently, there are three institutions regulating climate change in the Kyrgyz

Republic. These are The State Agency for Environmental Protection and Fore-
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stry under the Government of the Kyrgyz Republic (hereinafter State Agency);
Climate Change Centre in the Kyrgyz Republic and Climate Finance Center of
the Kyrgyz Republic. All of these institutions deal with climate change and were
established by the government of the Kyrgyz Republic. Their responsibilities
mostly coincide at the functional level. Therefore, it is important to scrutinize
the purpose of the creation, functions, rights as well as goals of these institutions
to evaluate their profitability to the present climate change regulation regime of
the Kyrgyz Republic.

The State Agency was established in 2012, by the Resolution of the Govern-
ment of the Kyrgyz Republic (Resolution of the Government of the Kyrgyz Re-
public, 2008). It is an executive body for the implementation of policies and reg-
ulation of relations in the field of environmental protection, environmental
safety and environmental management (Resolution of the Government of the
Kyrgyz Republic, 2008). In the initial stages of its operation, the State Agency
was responsible for the establishment of the following bodies: local funds for
nature conservation and forestry development; Center for state regulation in the
field of environmental protection and environmental safety and the Department
of forest management (Resolution of the Government of the Kyrgyz Republic,
2008). However, very little is said about its functions towards climate change.
The only mentioning of climate change regulation in the State of State Agency is
given through the following wording “... coordinates the protection of atmos-
pheric air, production and consumption of ozone-depleting substances, use and
protection of water resources in terms of climate change...”.

The comparative analysis of the State Agency, Climate Change Coordination
Committee and the Center for Climate Finance of the Kyrgyz Republic showed
that the functions and organizational structure of these institutions duplicate
each other. Although they have differences, the balance of power seems to be in-
clined based on the financial benefits that institutions can bring. For instance, all
of the institutions mentioned above are obliged to promote and maintain inter-
national cooperation in the field of environmental protection. For instance, ar-
ticle 5 of the Regulation on the State Agency provides the establishment and de-
velopment of international cooperation of the Kyrgyz Republic in the field of
environmental protection, environmental safety and environmental manage-
ment (Resolution of the Government of the Kyrgyz Republic, 2008). So does ar-
ticle 9 on the Regulation on Climate Finance Centre (Resolution of the Govern-
ment of the Kyrgyz Republic, 2017).

The State Agency and the Climate Change Coordination Committee, for in-
stance, share almost the same functions in terms of air protection, production
and consumption of ozone-depleting substances, use and protection of water
resources influenced by climate change (Resolution of the Government of the
Kyrgyz Republic, 2008). All of the above-mentioned institutions share functions
on organizing, jointly with the interested state bodies and scientific institutions,
the development of proposals for implementing the policy and development of

regional programs for environmental protection and environmental manage-
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ment (Resolution of the Government of the Kyrgyz Republic, 2008). In addition,
they share functions on organizing scientific, technical, expert and other coun-
cils, groups and commissions for conducting expertizes and other related pro-
cedures (Resolution of the Government of the Kyrgyz Republic, 2008). They do
share functions on ensuring coordination in “full, open and operational ex-
change of scientific, technological, technical, socio economic” and legal informa-
tion and assistance in organizing events in the field of education, training and
public awareness on environmental issues (Resolution of the Government of the
Kyrgyz Republic on the Coordination Commission on Climate Change Issues,
2012c). All of the aforementioned institutions are responsible for attracting
money for climate projects and environmental projects (Resolution of the Gov-
ernment of the Kyrgyz Republic, 2008).

Both the State Agency and Climate Finance Centre are responsible for financ-
ing environmental protection measures and have a right to make proposals to
the Government of the Kyrgyz Republic (Resolution of the Government of the
Kyrgyz Republic on the Coordination Commission on Climate Change, 2012¢).
There are a few differences between these institutions except those that are
stipulated as objectives of the institutions. The State Agency is responsible for
ensuring the preservation of a unique ecological system; (Resolution of the
Government of the Kyrgyz Republic, 2008) the Climate Change Coordination
Committee is responsible for directing and coordinating the activities of minis-
tries, departments and organizations to fulfill the commitments of the Kyrgyz
Republic under the UNFCCC and the Kyoto Protocol (Resolution of the Gov-
ernment of the Kyrgyz Republic, 2012¢) and the Climate Finance Centre is re-
sponsible for assistance in attracting financial resources and investments (Reso-
lution of the Government of the Kyrgyz Republic, 2017).

However, there are a few other functional differences that only some institu-
tions possess. For instance, only the decisions taken by the Coordination Com-
mittee are of a binding nature (Resolution of the Government of the Kyrgyz Re-
public on the Coordination Commission on Climate Change Issues, 2012c).
Another difference lies in the status of the employees of the Climate Finance
Centre. They are not considered as government officials and therefore, do not
receive any finance from the budget, however, the director of the Centre is ap-
pointed by the Prime Minister of the Kyrgyz Republic (Resolution of the Gov-
ernment of the Kyrgyz Republic, 2017).

3.2. Legislative Gaps in the Legal Framework for Climate Change
Regulation in the Kyrgyz Republic

The government of the Kyrgyz Republic identified the reduction of the green-
house gases as one of the priority mitigation measures and therefore, has intro-
duced several legal acts such as the decree of the Government of the Kyrgyz Re-
public “On measures to implement the UN FCCC” and the law of the Kyrgyz
Republic “On state regulation and policies on the emission and absorption of
greenhouse gases” (The Law of the Kyrgyz Republic, 2007). The law of the Kyr-
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gyz Republic “On state regulation and policies on the emission and absorption of
greenhouse gases”, provides a unique mechanism of mitigation of climate
change such as the State cadaster of emissions and absorption of greenhouse
gases (The Law of the Kyrgyz Republic, 2007). Following the aforementioned
law, the state cadaster of greenhouse gases emissions and removals is a list of
objects of emission and absorption of greenhouse gases with an indication of the
levels of emission and absorption of greenhouse gases, reflected in the time dy-
namics of emission and absorption of greenhouse gases (The Law of the Kyrgyz
Republic, 2007). Unfortunately, there is no such cadaster. Moreover, the autho-
rized governmental body responsible for the maintenance of the cadaster is the
State Agency (The Law of the Kyrgyz Republic, 2007). However, the regulation
on the State Agency does not provide for such obligation. Consequently, the ab-
sence of an authorized body and the absence of the cadaster makes it impossible
to regulate the emission and absorption of greenhouse gases in the Kyrgyz Re-
public.

Another major gap could be found in Article 8 of the aforementioned law,
which provides that entities, which produce greenhouse gases on the territory of
the Kyrgyz Republic, have to have sufficient maximum allowable emissions (qu-
otas) to cover actual emissions of greenhouse gases (The Law of the Kyrgyz Re-
public, 2007). Quota is the allowed level of greenhouse gas emissions, which has
a validity period during which the quota holder has the right to make the appro-
priate amount of greenhouse gas emissions (The Law of the Kyrgyz Republic,
2007). In the first year after the entry into force of the aforementioned law, and
inventory had to be made and the base level of greenhouse gas emissions for the
base year had to be identified, and the quota (standard) of greenhouse gas emis-
sions for the next reporting period for each subject of greenhouse gas emissions
supposed to be designed by State Agency (The Law of the Kyrgyz Republic,
2007). Unfortunately, all of these measures were not carried out (The Law of the
Kyrgyz Republic, 2007).

The law provides that if the emission level exceeds given a quota for the re-
porting period, the emitter has to purchase quotas for the missing amount of the
emissions from a specially authorized government agency or on the greenhouse
gas emission market (The Law of the Kyrgyz Republic, 2007). Consequently, the
absence of quotas established by law adversely affects the entire quota turnover
market, and this, in turn, could have been an additional source of finance for the
budget of the Kyrgyz Republic (The Law of the Kyrgyz Republic, 2007). Moreo-
ver, the price for quotas still has not been determined. Following the law, the
price of quotas acquired from the government set by the Government of the
Kyrgyz Republic is based on the proposal of a specially authorized state body.
However, a specially authorized state body, until today, has not made any pro-
posals for determining the price of emission quotas.

As it was already stated, most of the above mentioned institutions functions
are similar. If we are to analyze the background of environmental regulation in

Kyrgyzstan, the government used to have Ministry of Environment (Resolution
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of the Government of the Kyrgyz Republic, 1996) until it was diluted in 1998 and
the Ministry of Ecology and Emergency Situations of the Kyrgyz Republic until
it was diluted in 2003 and both of the institutions possessed merely same func-
tions except those that were provided under emergency situations (Resolution of
the Government of the Kyrgyz Republic, 2001a). Then, the government decided
to divide the functions of the Ministry between various agencies and depart-
ments. For instance, the State Inspectorate on Environmental and Technical Se-
curity received the function of government supervision and control on environ-
mental and technical safety issues (Resolution of the Government of the Kyrgyz
Republic, 2012b). As time had shown, such division of the powers led to a dete-
rioration of environmental protection. For instance, when the Ministry of Ecol-
ogy and Emergency Situations of the Kyrgyz Republic functioned, several nor-
mative legal acts were adopted and implemented. These include Regulation on
Freelance Public Environmental Inspectors (Regulation on Freelance Public Se-
curity Inspectors, 2005); Instructive and methodological instructions on the de-
termination of pollution charges in the Kyrgyz Republic (Resolution of the Gov-
ernment of the Kyrgyz Republic, 2003a); Provisions on the procedure for issuing
permits for the operation of hazardous production facilities (Resolution of the
Government of the Kyrgyz Republic, 2003b); the Aviation Department at the
Ministry of Ecology and emergency situations of the Kyrgyz Republic (Resolu-
tion of the Government of the Kyrgyz Republic, 2002), etc. Because aforemen-
tioned institutions are mostly coinciding with the functional level and decisions,
proposals that they make are non-binding; it seems to be more efficient to have
one body regulating environmental protection rather than separating powers
and finance between different agencies and departments that most of the times
do not have sufficient legal power and finance to efficiently implement their de-
cisions. If we are to analyze the functional scope of the State Agency, it becomes
obvious that it resembles the functional scope of other ministries and not agen-
cies. For instance, the functional scope of the Ministry of Economy of the Kyrgyz
Republic includes sectoral policy functions, regulatory functions, coordination,
control, monitoring functions, service functions and support functions (Resolu-
tion of the Government of the Kyrgyz Republic, 2012a). So does the State Agen-
cy. Another example, the functions of the Ministry of Agriculture, Food Industry
and Land Reclamation include the same scope (Resolution of the Government of
the Kyrgyz Republic, 2016; Food and Agriculture Organization of the United
Nations, 2021). However, when it comes to the rights of the State Agency, they
are quite limited in a legal sense. If we compare the rights provided to the Min-
istry of Economy or Ministry of Agriculture, they are evidently broader. The
question is why the functions and responsibilities of the State Agency and the
Ministries are similar but the rights of the State Agency are limited. Therefore,
author to provides, that that it be of a vital importance to upgrade the legal sta-
tus of the State Agency to the Ministry. Moreover, from the legal acts in force, it

is not clear who carries out environmental policy and development of it. The

DOI: 10.4236/0jps.2021.113024

365 Open Journal of Political Science


https://doi.org/10.4236/ojps.2021.113024

R. Akhmatov et al.

Law on the Environment of the Kyrgyz Republic, Article 41, designates the Re-
publican State Environmental Protection body of the Kyrgyz Republic as re-
sponsible for pursuing a unified state policy. However, nothing mentioned about
the development of environmental policy. Given the fact that the Regulation of
the State Agency does not provide the State Agency with the right to develop a
unified government policy, it does not seem possible to determine the state body
responsible for the policy in this area.

However, the Regulation on State Control over the Protection of the Envi-
ronment, Part II Article 4 sheds clarity on this issue. The above article defines
the authority responsible for determining policy in this area, as the Ministry of
Environmental Protection of the Kyrgyz Republic, the authority that is no longer
exists. This, in turn, proves once again the need for reforming the state agency to
the Ministry of Environmental Protection. Summarizing climate change and
regulation challenges with gaps, it can be said that the authority, which shall re-
gulate climate change, is not power to do so, because the legislative gaps are
given in their regulations. Agriculture sector can play important role in climate
change mitigation by reducing emissions, but the sector will also have to take

major steps to adapt to a changing climate.

4. Conclusion

It is obvious that climate change is inevitable and it is very disappointing that it
is not considered as such by the government of the Kyrgyz Republic. The gov-
ernment has created different authorities, designated them to deal with the par-
ticular climate change issues, however, when it comes to giving legal power to
those entities government abstains from doing so. The functions that could
normally be exercised by one authority are being divided into three bodies. Le-
gally speaking, none of these authorities can effectively deal with climate change.
After analyzing the main laws and regulations of greenhouse gas emissions, the
author concludes that today, thanks to the developed target programs and indi-
vidual regional regulations, a certain concept of legal regulation of the consi-
dered area has emerged. On the other hand, the lack of comprehensive legisla-
tive regulation, legislation does not allow us to fully begin to address the prob-
lems associated with reducing greenhouse gas emissions.

To create an appropriate accounting system for greenhouse gas emissions, it is
advisable to supplement the mentioned law with a separate article on the proce-
dure of maintenance of the state cadaster of emissions, set an accounting system
for it, and introduce provisions regarding the obligation of the State Agency to
maintain the inventory. In addition, it is necessary to supplement the Regulation
of the State Agency with provisions on the conduct of the emission cadaster, the
emission accounting system and provide State Agency with the right to request
information about ongoing turnover of quotas.

The Article concludes with a recommendation to pay more attention to the

question of institutional support for the mitigation and adaptation of climate
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change and take adequate measures to fix the existing legislative gaps to elimi-

nate uncertainty and improve the ecological situation in the Kyrgyz Republic.
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